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15 June 2012

The Hon Bill Shorten MP

Minister for Employment and Workplace Relations
Parliament House

CANBERRA ACT 2600

Dear Minister,

Review of the Fair Work Act 2009

We have pleasure in presenting to you our report titled Towards more productive and equitable workplaces. In
accordance with the terms of reference, this report is a review of the Fair Work legislation, being the Fair Work Act
2009 (Cth) and the Workplace Relations Amendment (Transition to Forward with Fairness) Act 2008 (Cth). This report is
also a post-implementation review of the Fair Work legislation, which meets the Australian Government’s regulation
impact analysis requirements.

The Fair Work legislation is the latest in a series of legislative changes to federal labour law, which have occurred over
the last two decades. The legislation also marks a continuation of the shift to enterprise bargaining, which was
commenced with the enactment of the Industrial Relations Reform Act 1993 (Cth).

In our view, the current laws are working well and the system of enterprise bargaining underpinned by the national
employment standards and modern awards is delivering fairness to employers and employees.

You asked us to make recommendations on areas where the operation of the Act could be improved. We have provided
53 proposals. In some instances, we have suggested alterations because provisions of the Fair Work legislation have not
operated as envisaged; in others, we have made suggestions to improve the operation of our labour relations
mechanism to ensure that it delivers fair outcomes and to further facilitate opportunities for employers and employees
to develop equitable and productive workplaces.

We take this opportunity to thank all of the people and organisations who furnished us with detailed written
submissions that aided our deliberations. We also thank the people who attended roundtable discussions with the
Panel. These participants included officials from trade unions and employer associations, directors and senior personnel
from large employers, industrial lawyers, academics and members of community groups. The submissions and the
names and affiliations of attendees are set out in an appendix to this report. The evidence that we gathered from
submissions and from meetings has provided us with a broad view of the actual operation of the Fair Work legislation
and has informed and stimulated our thinking.

Finally, we sincerely thank Mr Matt O’Connor and his colleagues from the Fair Work Act Review Secretariat of the
Department of Education, Employment and Workplace Relations. We are grateful for their expertise and research,
which enriched our deliberations. Our work was greatly facilitated by their dedication, research and attention to detail.
We also thank the officers of the Department, not members of the Secretariat, who provided expert assistance, and the
officers of the Office of Best Practice Regulation.

Yours sincerely,

\ \
2 o\ 4 = L S /)\ -
AN v /V/Qam)\, >\ e .

Professor Emeritus Ron McCallum AO The Hon Michael Moore Dr John Edwards
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Australian Government

Department of Finance and Deregulation
Office of Best Practice Regulation

Ms Lisa Paul AO PSM

Secretary

Department of Education, Employment and Workplace Relations
50 Marcus Clarke Street

Canberra ACT 2601

Dear Ms Paul
Post-implementation Review — Review of the Fair Work legislation

Thank you for forwarding the report: Towards More Productive and Equitable Workplaces:
An evaluation of the Fair Work legislation on 13 June 2012 for consideration as a Post-
implementation Review (PIR).

The PIR contains an adequate level of analysis and meets the Government’s best practice
regulation requirements. We note that the PIR has been formally certified as required by the
Australian Government Best Practice Regulation Handbook (the Handbook).

Please note the Handbook also requires that the PIR be sent to the relevant portfolio minister
and the Prime Minister. The Department of Education, Employment and Workplace
Relations (DEEWR) should advise the Office of Best Practice Regulation when the PIR will
be made available to the public. Once we have received advice from DEEWR that the PIR
has been published we will place the PIR on our website of ris.finance.gov.au (Best Practice
Regulation Updates Website).

For your information, our wesbsite provides a public comment facility. The OBPR
moderates this facility for offensive content but does not moderate debate.

Please retain this letter as a record of the OBPR’s advice, our reference number is 11916.
Yours sincerely
Jr——
Jason McNamara
Executive Director

Office of Best Practice Regulation
15 June 2012
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1 Executive summary and table of recommendations

On 20 December 2011 the Hon Bill Shorten MP announced the appointment of a three-member panel to review the
Fair Work Act 2009 (FW Act) and the Workplace Relations Amendment (Transition to Forward with Fairness Act) 2008
(Transition Act)—together, the Fair Work legislation. The Panel was asked to assess the operation of the FW Act and the
extent to which its effects have been consistent with the objects set out in s. 3 of the FW Act. The terms of reference
asked the Panel to examine and report on the extent to which the legislation is operating as intended, and on areas
where the evidence indicates that the operation of the Fair Work legislation could be improved consistent with the
objects of the legislation. The Panel’s report to the Minister was also required to satisfy the requirements of a post-
implementation review, as assessed by the Office of Best Practice Regulation (OBPR).

A Secretariat was appointed to assist the Panel, and DEEWR staff also responded to requests for research support. The
OBPR assisted with liaison and has been, throughout the Review, scrupulous and professional both in explaining its
requirements and in acknowledging the wider purposes of the Review. The Panel is grateful to the Secretariat, to the
DEEWR officers who conducted research and supplied requested material for the Review, and to the OBPR.

In response to a background paper and a request from the Panel, we received over 250 submissions, almost all of which
were published on the Review website. The Panel then held extensive consultations with the major stakeholders before
evaluating the evidence and developing our report. The Panel makes 53 recommendations to the Minister.

Over four months of investigation the Panel has been guided by some key principles.

One of these was that economic issues must rank high in our assessment of the operation of the FW Act, since the
objects in s. 3 and the Government’s announced intentions in the legislation gave considerable weight to economic
objectives. The objects, for example, include ‘productive workplace relations’, ‘national economic prosperity’, the
promotion of ‘productivity and economic growth for Australia’s future economic prosperity’, and ‘achieving
productivity and fairness’.

Another principle was that the Panel should not limit itself to evaluating the FW Act only through the lens of the
legislation that had immediately preceded it. Though the OBPR requires a post-implementation review to include a
detailed comparison of Work Choices and the FW Act, the Panel was disinclined to restrict ourselves to this comparison
for the Review as a whole, or to find it a fruitful basis on which to examine the operation of the FW Act. Of the four
bargaining frameworks over the last 20 years, Work Choices is least like the others. Its period of effective operation was
relatively brief and during that period it was significantly amended. It was widely said to have contributed to the then
government losing office in 2007 and it has found no political champion since. The option of returning to Work Choices
was not seriously explored by any of the major stakeholders during consultations with the Panel.

A third principle guiding the Panel’s work was the recognition that the interpretation of provisions in industrial relations
legislation are often contested. The FW Act itself is not yet three years old, and judicial interpretation of some of its
provisions is still evolving as issues are brought before courts. The Panel was disinclined to recommend legislative
changes where there was a reasonable prospect that judicial interpretation of existing provisions would resolve the
problem. Amending particular provisions of the FW Act before judicial clarification of their meaning and scope runs the
risk of the courts revisiting issues which have been settled, and also of opening up new issues for unnecessary curial
interpretation with uncertain benefits.

Finally, in evaluating submissions the Panel was disinclined to recommend changes that would advantage one party
over another but not contribute to improving national prosperity, productivity or equity overall.

As documented in the Report, the Panel finds that the effects of the Fair Work legislation have been broadly consistent
with the objects set out in s. 3 of the FW Act. We also find that the legislation is operating broadly as intended.
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The Panel was asked to examine and report on areas where the evidence indicates that the operation of the Fair Work
legislation could be improved, consistent with the objects of the legislation. Here the Panel recommends a number of
significant changes. Some of the most important of these are intended to encourage productivity growth, and others to
enhance equity in the workplace. Many other recommendations are to correct anomalies that have been revealed in
the operation of the FW Act or to remove defects in the machinery of the legislation.

After considering the economic aspects of the FW Act the Panel concludes that since the FW Act came into force
important outcomes such as wages growth, industrial disputation, the responsiveness of wages to supply and demand,
the rate of employment growth and the flexibility of work patterns have been favourable to Australia’s continuing
prosperity, as indeed they have been since the transition away from arbitration two decades ago. The exception has
been productivity growth, which has been disappointing in the FW Act framework and in the two preceding
frameworks over the last decade.

The Panel is not persuaded that the legislative framework for industrial relations accounts for this productivity
slowdown. It recognises, however, that productivity growth underpins rising living standards. Accordingly, the Panel has
looked for ways to minimise constraints on flexibility in the FW Act that were not intended or that impede productivity
enhancement and could be removed without significant harm to other objects of the legislation.

In its deliberations the Panel did not accept that enhancing productivity and enhancing equity are conflicting goals.
Increased productivity permits both higher wages and higher profits. Increased equity need not come at a cost to
productivity. Indeed, by supporting harmony in the workplace, increased equity may well reduce turnover, training
costs and employee dissatisfaction, all of which enhance a productive workplace culture.

Among the recommendations that may significantly encourage flexibility and productivity, the Panel recommends that:

e the institutions created under the FW Act, Fair Work Australia and the Fair Work Ombudsman, extend their role to
include actively encouraging more productive workplaces, including through promoting best practice in the
productivity enhancing provisions of agreements, developing model productivity clauses for awards and
agreements, and sponsoring training workshops for employers and employees on how to enhance workplace
productivity

e the provisions in relation to individual flexibility arrangements be amended to make IFAs easier to access and more
attractive to both employers and employees. The amendments should include: a requirement that enterprise
agreements include the model flexibility term as a minimum, clarification of the BOOT to clearly include non-
monetary benefits, the extension of the minimum term of an IFA to 90 days, a requirement to notify the FWO of
the existence of the IFA, and new defence against a subsequent claim that an employer believed on all reasonable
grounds that the requirements for an IFA had been met. However, the Panel has rejected the view that assent to
an IFA may be required as a precondition to gaining employment

e greenfields agreement provisions be made consistent with the general enterprise bargaining stream by applying
suitably modified good faith bargaining rules to negotiations for proposed agreements. Given the national
significance of some greenfields projects and the need for assurance in project design and investment, the Panel
also recommends a form of arbitration be available if the parties are unable to reach agreement within a suitable
time frame

e to enhance its role in dispute settlement, FWA be given the power to initiate compulsory conciliation when the
parties have been unable to reach agreement, including in greenfields negotiations

e to support the objective of good faith bargaining, the legislation be amended to require that protected action ballot
orders can be issued only after bargaining has commenced
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e the Government consider amending the transfer of business provisions to make it clear that when employees, on
their own initiative, seek to transfer to a related entity of their current employer they will be subject to the terms
and conditions of the new employer entity

o the time limits for lodging unfair dismissal applications and for general protections claims (involving dismissal) be
amended to align them to 21 days, FWA be given the power to dismiss unfair dismissal applications in certain
circumstances, and FWA be able to deal with applications by way of a hearing process that is informal, inquisitorial
and determinative. Furthermore, FWA should have the power to make costs orders against a party that is
unreasonably pursuing a proceeding

o Division 7 of Part 3-1 be amended to provide that the central consideration as to the reason for adverse action is the
subjective intention or intentions of the person or persons taking the alleged adverse action.

Among recommendations that are intended to increase workplace equity or remove current inequities, the Panel
recommends that:

e the FW Act be amended to prohibit enterprise agreement clauses that permit employees to opt out of the
agreement, and to prohibit the making of an enterprise agreement with one employee

o the right to seek flexible work arrangements be extended to a wider range of caring and other circumstances

o if an employee requests additional unpaid parental leave or flexible work arrangements, the employer must hold a
meeting with the employee to discuss the request, unless the employer has agreed to the request

e taking unpaid special maternity leave should not reduce an employee’s entitlement to unpaid parental leave

e notices of employee representational rights address only the relevant statutory requirements, be lodged with FWA
and published on FWA’s website

e good faith bargaining obligations be extended when bargaining for a new agreement commences prior to 90 days
before the expiry of an existing agreement, and to variations of agreements

e the protected action ballot processes be improved, including by allowing electronic voting and allowing eligible
union members and employee bargaining representatives at the time of a protected action ballot to vote in the
ballot

o employers be required to continue to provide accommodation even when employees are taking protected industrial
action

e FWA be given greater power to equitably resolve disputes over the right of union officials to make workplace visits.

After careful consideration the Panel rejected some submissions as diminishing fairness or otherwise being contrary to
the objects of the FW Act, or as unreasonably favouring one party over another. The Panel’s reasoning is explained in
the appropriate chapters. In particular the Panel did not accept that:

e the FW Act should be amended to permit easier access to arbitration in the case of long running disputes, or where
employees lack industrial strength. Nor did it accept that the FW Act should be amended to further permit FWA to
terminate prolonged industrial action. As noted above, the Panel does, however, see a last resort role for
arbitration in the event of failure to reach a greenfields agreement

e the permitted matters for negotiation in enterprise agreements should be restricted to those permitted in the Work
Choices framework. Instead, the Panel supports the FW Act content rules, which are operating in a manner broadly
consistent with interpretation of the longstanding ‘matters pertaining’ formula in recent decades, with the
exception of the Work Choices period
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e the Government should permit individual agreements with provisions that undercut award provisions. In the Panel’s
view this is contrary to the objects of the FW Act and inimical to both the making of collective agreements and the
safety net role of modern awards.

For well over a century Australians have debated what is the right legal framework for wages, working conditions and
employment. No doubt we will continue to do so. Over the last 20 years, however, both the legal framework and the
nature of Australian industrial relations have profoundly changed. Arbitration has given way to bargaining, and more
recently a federal system has given way to a national system. While there are important distinctions between each of
the four legislative frameworks for industrial relations since the shift towards a greater focus on enterprise bargaining
in 1993, they also have a good deal in common, including an emphasis on bargaining at the enterprise level, constraints
on resort to arbitration, a safety net of minimum conditions, and recognition of a right to strike in pursuit of a collective
agreement. Over those two decades the pertinent economic outcomes have been congenial to continued prosperity.
Industrial disputes are uncommon, overall wages growth has remained consistent with low consumer price inflation
while wages growth between industries and regions is responding to supply and demand, unemployment has steadily
declined while participation in the workforce has increased, wages after inflation have markedly improved, and at the
same time the profit share of incomes has increased. These are considerable achievements, not to be put at risk lightly.

Table 1.1—Table of recommendations

Table of recommendations

Chapter 4: Contemporary industrial relations and the economy Reference
1 The Panel recommends that the role of the Fair Work institutions be Page 85
extended to include the active encouragement of more productive
workplaces. This activity may, for example, take the form of identifying
best-practice productivity enhancing provisions in agreements and making
them more widely known to employers and unions, encouraging the
development and adoption of model workplace productivity enhancing

provisions in agreements, and disseminating information on workplace
productivity enhancement through conferences and workshops. The Panel
does not consider that amendments to the FW Act are required to
implement this recommendation.

Chapter 5: The safety net Reference
2 The Panel recommends that s. 130 be amended to provide that employees | Page 89
do not accrue annual leave while absent from work and in receipt of
workers’ compensation payments.

3 The Panel recommends that s. 76 be amended to require the employer Page 94
and the employee to hold a meeting to discuss a request for extended
unpaid parental leave, unless the employer has agreed to the request.

4 The Panel recommends that s. 80(7) be repealed so that taking unpaid Page 95
special maternity leave does not reduce an employee’s entitiement to
unpaid parental leave under s. 70.

5 The Panel recommends that s. 65 be amended to extend the right to Page 99
request flexible working arrangements to a wider range of caring and other
circumstances, and to require that the employee and the employer hold a
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meeting to discuss the request, unless the employer has agreed to the
request.

The Panel recommends that s. 90 be amended to provide that annual leave
loading is not payable on termination of employment unless a modern
award or enterprise agreement expressly provides to that effect.

Page 100

The Panel recommends that the Commonwealth, state and territory
governments should expedite the development of a national long service
leave standard with a view to introducing it by 1 January 2015.

Page 102

The Panel recommends that the Government consider limiting the number
of public holidays under the NES on which penalty rates are payable to a
nationally consistent number of 11.

Page 103

The Panel recommends that the better off overall test in s. 144(4)(c) and
s. 203(4) be amended to expressly permit an individual flexibility
arrangement to confer a non-monetary benefit on an employee in
exchange for a monetary benefit, provided that the value of the monetary
benefit foregone is specified in writing and is relatively insignificant, and
the value of the non-monetary benefit is proportionate.

Page 109

10

The Panel recommends that the FW Act be amended to require an
employer, upon making an individual flexibility arrangement, to notify the
FWO in writing (including by electronic means) of the commencement date
of the arrangement, the name of the employee party and the modern
award or enterprise agreement under which the arrangement is made.

Page 109

11

The Panel recommends that the FW Act be amended to provide a defence
to an alleged contravention of a flexibility term under s. 145(3) or s. 204(3)
where an employer has complied with the notification requirements
proposed in Recommendation 10 and believed, on reasonable grounds,
that all other statutory requirements (including the better off overall test)
had been met.

Page 109

12

The Panel recommends that s. 144(4)(d) and s. 203(6) be amended to
require a flexibility term to require an employer to ensure that an
individual flexibility arrangement provides for termination by either the
employee or the employer giving written notice of 90 days, or a lesser
period agreed between the employer and employee, thereby increasing
the maximum notice period from 28 days to 90 days.

Page 109

13

The Panel recommends that s. 144 and s. 203 be amended to include the
prohibition currently under s. 341(3) preventing a prospective employer
making an offer of employment conditional on entering into an individual
flexibility arrangement.

Page 110

14

The Panel recommends that the FW Act be amended to expressly
empower FWA to strike out an award variation application that is not
made in accordance with the FW Act, is frivolous or vexatious or which has

Page 113
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no reasonable prospects of success.

15

The Panel recommends that s. 160 be amended to provide that the parties
entitled to bring an application to make, vary or revoke a modern award
under s. 158 can also apply to vary a modern award to remove an
ambiguity or uncertainty.

Page 113

Chapte

r 6: Enterprise bargaining and agreement making

Reference

16

The Panel recommends that s. 238(3) be amended to require an applicant
for a scope order to ‘take all reasonable steps’ to notify all other relevant
bargaining representatives of the application.

Page 139

17

The Panel recommends that s. 229(3)(a) be deleted so bargaining
representatives can apply for bargaining orders where bargaining
commences more than 90 days before the nominal expiry date of an
existing enterprise agreement.

Page 140

18

The Panel recommends that the FW Act be amended to apply the good
faith bargaining obligations in s. 228 to proposed variations of enterprise
agreements under Part 2-4, Division 7, with any necessary modifications.

Page 141

19

The Panel recommends that s. 174 be amended to provide that a
bargaining notice must address only the matters specified in that section
and the regulations made under it.

Page 144

20

The Panel recommends that bargaining notices issued by employers under
s. 173 should be lodged with FWA and made available through publication
on FWA'’s website.

Page 145

21

The Panel recommends that s. 176 be amended to prevent an individual
union official being a bargaining representative for employees for whom
the official’s union does not have coverage.

Page 146

22

The Panel recommends the FW Act be amended to include a new provision
after s. 240 which expressly empowers FWA to intervene on its own
motion where it considers that conciliation could assist in resolving a
bargaining dispute, including in respect of a greenfields agreement.

Page 149

23

The Panel recommends that the FW Act be amended to prohibit enterprise
agreement clauses which permit employees to opt out of the agreement.

Page 161

24

The Panel recommends that s. 203 be amended to require enterprise
agreement flexibility terms to permit individual flexibility arrangements to
deal with all the matters listed in paragraph 1(a) of the model flexibility
term in Schedule 2.2 of the FW Regulations, along with any additional
matters agreed by the parties.

Page 164

25

The Panel recommends that the Government continue to monitor the
application of the BOOT to enterprise agreement approvals, to ensure that

it is not being implemented in too rigid a manner or resulting in

Page 166
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agreements being inappropriately rejected.

26

The Panel recommends that the FW Act be amended to prohibit the
making of an enterprise agreement with one employee.

Page 168

27

The Panel recommends that the FW Act be amended to apply the good
faith bargaining obligations in s. 228 to the negotiation of an s. 172(2)(b)
greenfields agreement, with any necessary modifications.

Page 172

28

The Panel recommends that the FW Act be amended to require employers
intending to negotiate a s. 172(2)(b) greenfields agreement to take all
reasonable steps to notify all unions with eligibility to represent relevant
employees.

Page 172

29

The Panel recommends that the FW Act be amended so that s. 240 (as with
our Recommendation 22) applies to the negotiation of a s. 172(2)(b)
greenfields agreement.

Page 172

30

The Panel recommends that the FW Act be amended to provide that, when
negotiations for a s. 172(2)(b) greenfields agreement have reached an
impasse, a specified time period has expired and FWA conciliation has
failed, FWA may, on its own motion or on application by a party, conduct a
limited form of arbitration, including ‘last offer’ arbitration, to determine
the content of the agreement.

Page 173

Chapte

r 7: Industrial action

Reference

31

The Panel recommends that Division 8 of Part 3-3 be amended to provide
that an application for a protected action ballot order may only be made
when bargaining for a proposed agreement has commenced, either
voluntarily or because a majority support determination has been
obtained. The Panel further recommends that the FW Act expressly
provide that bargaining has commenced for this purpose despite any
disagreement over the scope of the agreement.

Page 177

32

The Panel recommends that Division 8 of Part 3-3 be amended to:
(a) allow protected action ballots to be conducted by electronic voting

(b) allow an employee who becomes a union member after a protected
action ballot order is obtained by that union to be included on the roll
of voters for the ballot, and to vote on and take protected industrial
action

(c) allow an employee bargaining representative who is a union member
to be included in the group of employees to be balloted pursuant to a
ballot order obtained by the employee’s union, and to vote on and
take protected industrial action

(d) require FWA to ensure that ballot agents conduct ballots expeditiously

(e) if the group of employees to be covered by a proposed agreement

includes employees covered by an agreement that has not passed its

Page 183
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nominal expiry date, allow the remaining employees to be the subject
of a ballot order, and to vote on and take protected industrial action.

33

The Panel recommends that Division 9 of Part 3-3 be amended to provide
that provision of accommodation does not constitute ‘payment’.
Employers should continue to be required to provide accommodation even
if employees are taking industrial action.

Page 185

34

The Panel recommends that the FW Act no longer confer power on the
Minister to terminate protected industrial action, as s. 431 presently does.

Page 187

Chapte

r 8: Right of entry

Reference

35

The Panel recommends that s. 505 be amended to provide FWA with
greater power to resolve disputes about the frequency of visits to a
workplace by a permit holder in a manner that balances the right of unions
to represent their members in a workplace and the right of occupiers and
employers to go about their business without undue inconvenience.

Page 195

36

The Panel recommends that s. 492 and s. 505 be amended to provide FWA
with greater power to resolve disputes about the location for interviews
and discussions in a way that balances the right of unions to represent
their members in a workplace and the right of occupiers and employers to
go about their business without undue inconvenience.

Page 197

37

The Panel recommends that the capacity for a permit holder to enter
premises under s. 481 to investigate a suspected contravention relating to
a member of the permit holder’s organisation should continue to apply,
with appropriate limits, following the end of the member’s employment.

Page 198

Chapte

r 9: Transfer of business

Reference

38

The Panel recommends that s. 311 be amended to make it clear that when
employees, on their own initiative, seek to transfer to a related entity of
their current employer they will be subject to the terms and conditions of
employment provided by the new employer.

Page 206

Chapte

r 10: Unfair dismissal

Reference

39

The Panel recommends that s. 386 be amended to bring employees who
are subject to the circumstances set out in subsection (3) within the
definition of ‘dismissed’ when the employment has terminated at the end
of the specified period, on completion of the task or at the end of the
season.

Page 218

40

The Panel recommends that the time limit for lodging unfair dismissal
applications should be extended to 21 days (to align with the
recommended amended time limit for general protections claims involving
a dismissal).

Page 224

41

The Panel recommends that Division 5 of Part 3-2 be amended to provide

that FWA can deal with applications by way of a hearing process that is

Page 229
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informal, inquisitorial and determinative.

42

The Panel recommends that the FW Act be amended to give FWA the
discretionary power to dismiss applications under s. 394 in circumstances
where the parties have concluded a settlement agreement, or where an
applicant fails to attend a proceeding relating to the application, or where
the applicant fails to comply with FWA directions or orders relating to the
application.

Page 229

43

The Panel recommends that the FW Act be amended to provide that FWA
is not required to hold a hearing when exercising powers to dismiss an
application under s. 587, nor when exercising the recommended powers to
dismiss an application involving a settlement agreement or a failure by an
applicant to attend a proceeding or comply with an FWA direction or
order. In each of those circumstances, FWA must be required to invite the
applicant and the employer to provide further information before making
a decision to dismiss the application or not.

Page 229

44

The Panel recommends that the FWA President give consideration to
requiring applicants to provide more information about the circumstances
of the dismissal in the initial documentation lodged with FWA.

Page 230

45

The Panel recommends that the FW Act be amended to allow FWA to
make costs orders against a party that has unreasonably failed to
discontinue a proceeding, or that has unreasonably failed to agree to
terms of settlement that could have lead to discontinuing the application,
or that has through an unreasonable act or omission caused the other
party to incur costs.

Page 230

46

The Panel recommends that s. 401 be amended to allow FWA to make an
order for costs against a lawyer or paid agent whether or not FWA has
granted permission for the lawyer or agent to represent a party in the
relevant application.

Page 230

Chapte

r 11: General protections

Reference

47

The Panel recommends that Division 7 of Part 3-1 be amended so that the
central consideration about the reason for adverse action is the subjective
intention of the person taking the alleged adverse action.

Page 237

48

The Panel recommends that s. 357(2) be amended to provide a defence to
the prohibition on misrepresenting a contract of employment as a contract
for services only when the employer proves that at the time the
representation was made, the employer believed that the contract was a
contract for services rather than a contract of employment, and could not
reasonably have been expected to know otherwise.

Page 243

49

The Panel recommends that s. 366 be amended to reduce the time limit
for lodging a general protections claim relating to a termination of

employment to 21 days (to align with the recommended amended time

Page 245
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limit for unfair dismissal applications).

Chapte

r 12: Fair Work Australia and Fair Work Ombudsman

Reference

50

The Panel recommends that the FW Act be amended to change the name
of Fair Work Australia to a title which more aptly denotes its functions. It is
recommended that the new title contain the word ‘Commission’ and that it
no longer contain the words ‘Fair Work'’.

Page 251

51

The Panel recommends that s. 660 of the FW Act be amended to require
that the appointment of the General Manager by the Governor-General be
on the nomination of the President.

Page 252

52

The Panel recommends that the FW Act be amended to allow the
President or any Deputy President to stay the operation of a decision
under appeal or review, whether or not the President or Deputy President
is a member of the Full Bench hearing the appeal or conducting the review.

Page 252

53

The Panel recommends that the power to appoint Acting Deputy
Presidents for specified periods in s. 648 be extended to the appointment
of Acting Commissioners.

Page 252
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2 Introductory matters

2.1 Introduction and terms of reference

On 20 December 2011 the Hon Bill Shorten MP, Minister for Employment and Workplace Relations, announced a
review of the Fair Work Act 2009 (FW Act) and the Workplace Relations Amendment (Transition to Forward with
Fairness) Act 2008 (Transition Act). The terms of reference for the Review are:

The Fair Work Act 2009 (Fair Work Act) and the Workplace Relations Amendment (Transition to Forward with
Fairness) Act 2008 (together, the Fair Work legislation) gave effect to the Government’s commitment to restore
fairness to the Australian workplace relations system. In 2008 the Australian Government committed to monitoring
the impact of the provisions of the Fair Work legislation through a post-implementation review (the review).

The review is to be an evidence based assessment of the operation of the Fair Work legislation, and the extent to
which its effects have been consistent with the Objects set out in Section 3 of the Fair Work Act.

The review will examine and report on:

1. the extent to which the Fair Work legislation is operating as intended including:

(@) the creation of a clear and stable framework of rights and obligations which is simple and straightforward
to understand,

(b) the emphasis on enterprise-level collective bargaining underpinned by simple good faith bargaining
obligations and related powers of Fair Work Australia,

(c) the promotion of fairness and representation at work,

(d) effective procedures to resolve grievances and disputes,

(e) genuine unfair dismissal protection,

) the creation of a new institutional framework and a single and accessible compliance regime, and

(9) any differential impacts across regions, industries, occupations and groups of workers including (but not

limited to) women, young workers and people from non—English speaking backgrounds, and

2. areas where the evidence indicates that the operation of the Fair Work legislation could be improved consistent
with the objects of the legislation.

The review will not examine those issues to be addressed as part of the review of all modern awards (other than
modern enterprise awards and state reference public sector modern awards) after the first two years as required by
Schedule 5, Item 6 of the Fair Work (Transitional Provisions and Consequential Amendments) Act 2009. That review
is to be undertaken by Fair Work Australia in accordance with the requirements of that legislation and in accordance
with Item 6(2) must consider whether the modern awards:

(a) achieve the modern awards objective, and

(b) are operating effectively, without anomalies or technical problems arising from the award modernisation
process

Evidence

The review will draw on a range of sources regarding the operation of the Fair Work legislation. Key evidence
gathering activities to be undertaken in the conduct of the review include:
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o the release of a background paper on the Fair Work legislation inviting stakeholders to make a submission to the
review,

e meetings with key stakeholders / roundtable discussions to outline their experiences with the Fair Work
legislation, and

e the commissioning of any additional quantitative and qualitative data that may be required.

Additionally, a wide range of qualitative and quantitative data will be drawn upon to measure the regulatory impact
of the legislation, including from:

e the Department of Education, Employment and Workplace Relations’ Workplace Agreements Database,
o the Fair Work Ombudsman,

e Fair Work Australia,

e the Australian Bureau of Statistics,

e evidence sources developed by stakeholders, and

o other relevant statistical sources.

The review will culminate in a comprehensive evidence based report which will draw conclusions about whether the
legislation is meeting its objectives. The report will also include recommendations for any changes arising out of the
review. The Office of Best Practice Regulation will assess the report to ensure that it meets the best practice
regulation requirements for a review as outlined in the Best practice regulation handbook.

The review is to report to the Minister for Employment and Workplace Relations by 31 May 2012.

2.2 The Panel

The appointment of the Review Panel (Panel) was also announced by the Minister on 20 December 2011. The Panel
comprised Dr John Edwards, Professor Emeritus Ron McCallum AO and the Hon Michael Moore.

The Panel was supported by a Secretariat established within the Department of Education, Employment and Workplace
Relations (DEEWR), which provided research, analytical and administrative assistance during the course of the Review.
The Secretariat also assisted in developing the background paper for the Review (Background Paper) as well as this
Report.

2.3  PIR requirements

The Australian Government committed in the Explanatory Memorandum to the Fair Work Bill 2008 (EM) to commence
a post-implementation review (PIR) of the FW Act within two years of its full implementation.1 As provided for in the
terms of reference, the Review encompasses a PIR of the FW Act and the Transition Act, together referred to as the Fair
Work legislation.

The Australian Government’s regulation impact analysis process is administered by the Office of Best Practice
Regulation (OBPR). The OBPR is a division within the Department of Finance and Deregulation (DOFD) but acts
independently from DOFD and portfolio ministers in assessing and reporting on compliance with the best practice
regulation requirements.”

LEM, p. Iv.
2 http://www.finance.gov.au/obpr/about/.
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Australian Government agencies are required to undertake a PIR when regulation is introduced without a regulation
impact statement. The then Prime Minister granted the FW Act and the Transition Act ‘exceptional circumstances’
exemptions from the requirement to prepare a regulatory impact statement.

Broadly described, the Best practice regulation handbook and the OBPR guidance note: post-implementation reviews
require a PIR to examine:

e the problem that the regulation was intended to address

e the objective of government action

e the impacts of the regulation (whether the regulation is meeting its objectives)

o whether the government’s objectives could be achieved in a more efficient and effective way.?

The terms of reference were endorsed by OBPR on 2 December 2011. The terms of reference envisaged that the
Review would traverse both these requirements and issues broader in scope. The principal focus of the Review is
whether the FW Act is achieving its objectives and whether it can be improved. The vast majority of submissions
addressed these issues. The Panel also has a responsibility to meet the requirements of a PIR. As interpreted by the
OBPR, the PIR requires a direct comparison between the FW Act and the preceding Work Choices legislation to identify
the ‘problem that the regulation was intended to address’. While recognising and meeting the requirements of the
OBPR, the Panel’s approach to its wider terms of reference has been to assess the FW Act in the context of the
industrial relations and economic experience of the two decades since the introduction of enterprise bargaining in
1993. This reflects the Panel’s view that Work Choices is part of the context for the FW Act, but only a part. The
material comparing the two is required by the PIR, but does not of itself bear on our central interest in whether the FW
Act is meeting its objectives, and how it may be improved.

The OBPR endorsed the Review, and the Report, as meeting the best practice regulation requirements on 15 June 2012.

2.4 Consultation

The PIR requirements include the requirement to conduct consultation in accordance with the Australian Government’s
consultation principles,* commensurate with the significance of the measure under review.”

The Review conducted extensive consultation that targeted key users of the system as well as other interested parties.
An overriding concern of the Panel was that all areas of business, the workforce, the union movement, academia,
government and the community were given the opportunity to provide feedback on their experiences with the FW Act.

A public notice about the commencement of the public submission process was published in the Australian and
Australian Financial Review newspapers on 12 January 2012. The Panel released the Background Paper calling for
submissions to the Review on 18 January 2012 . The Background Paper included general information about the Review
and the FW Act, details of the submission process, relevant evidence sources and a list of 69 questions for stakeholders
to consider in developing their submissions.

DEEWR notified most of the approximately 150 entities that had made submissions to the inquiry of the Senate
Standing Committee on Education, Employment and Workplace Relations into the Fair Work Bill 2008 (the Senate
Inquiry) and also issued a media release. The Background Paper and other information about the Review were made
available on a dedicated Review webpage on DEEWR’s internet site.®

® Best practice regulation handbook, p. 21.

* ibid.

* ibid.

® http://www.deewr.gov.au/WorkplaceRelations/Policies/FairWorkActReview/Pages/Home.aspx.
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The Panel asked that initial submissions be provided by 17 February 2012. It asked that supplementary submissions
commenting upon the submissions of other participants be submitted by 2 March 2012,

The initial submission process elicited 207 submissions, and a further 47 supplementary submissions were lodged.
Submissions were received from all peak employer and employee representatives, including:

e Australian Chamber of Commerce and Industry (ACCI)
e Australian Council of Trade Unions (ACTU)

e Australian Industry Group (Ai Group)

e Australian Mines and Metals Association (AMMA)

o Australian National Retailers Association (ANRA)

e Business Council of Australia (BCA)

o Master Builders Australia (MBA)

e Minerals Council of Australia (MCA).

Submissions were also received from most other significant employer and employee representatives; a number of
community and not-for-profit organisations; small, medium and large businesses; academics; federal, state and
territory governments and/or organisations; and a number of individuals. Supplementary submissions were generally
made by significant employer and employee representatives, although some were received from other entities and
individuals.

To supplement the submission process, the Panel held a series of meetings and roundtable discussions with a large
number of stakeholders between 2 March 2012 and 29 March 2012. Individual meetings were held with peak employer
and employee associations, as well as with some individual entities, including government organisations. The
composition of roundtable groups was determined either on an issue basis or in order to hear the views of a particular
stakeholder group. In addition to groups broadly representing employers, employees and government, they included
two small business roundtables, an academic roundtable and a working women roundtable.

Appendix A provides a list of all the submissions and supplementary submissions received and the face-to-face
consultations that were conducted.

2.5 Panel’s approach to the Report

The terms of reference say that the Review is to be an evidence-based assessment of the operation of the Fair Work
legislation. This requirement is emphasised in the Best practice regulation handbook, which says that post-
implementation reviews should gather data from business and other stakeholders on the actual impacts of the

7
measure.

The Panel has endeavoured to meet the challenging requirements for a fact-based analysis of the Fair Work legislation.
As the Transition Act operated for only a short period and was then repealed, its impacts were minimal. Accordingly,
while we have considered the Transition Act where relevant, we have primarily focused our examination on the FW Act.
In doing so we have drawn on statistics measured and developed by DEEWR, Fair Work Australia (FWA), the Fair Work
Ombudsman (FWO) and the Australian Bureau of Statistics (ABS), and on academic studies, case law and other evidence
such as case studies provided by stakeholders in the course of consultations.

" Best practice regulation handbook, p. 21.
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The recommendations we have made are based on the available evidence, set out in the Report, as to whether a
particular aspect of the FW Act is operating effectively to overcome the problem it was introduced to address, or
whether a better alternative is available.

The terms of reference required the Review to consider three broad questions:

o the operation of the Fair Work legislation and the extent to which its effects have been consistent with the object set
out in s. 3 of the FW Act

e the extent to which the FW Act is operating as intended (including but not limited to seven specified areas)

e areas where the operation of the FW Act could be improved, consistent with the objects of the legislation.

Needless to say, the consultation process elicited diverse views of and experiences with the FW Act. The terms of
reference called for particular attention to the operation and effects of the FW Act as it was constructed, bearing in
mind that it was introduced to address specific problems with the regulatory regime that preceded it. In meeting the
terms of reference we have also considered any unintended effects of the FW Act and alternative proposals for meeting
its objectives.

Important issues and suggestions raised by stakeholders that were within the scope of the Review are dealt with
extensively in the Report. However, due to their sheer number, not all the issues raised with us that were within the
Review’s scope are expressly dealt with in the Report. We determined which issues to address based on our
conclusions as to their relative significance.

2.6 Research commissioned by the Panel or conducted by DEEWR

During the course of the Review data, reports and analysis were obtained from a variety of sources, including from
DEEWR. The Panel is grateful for the research assistance provided by DEEWR and the Secretariat. Given the availability
of a good deal of published data and research, and the time that any new survey-based research would have taken to
complete, the Panel did not commission research additional to that provided by DEEWR and by stakeholders through
the consultation processes.

2.7  Structure of the Report

Chapter 1 of the Report contains the executive summary and a table of the Panel’s recommendations.
Chapter 2 outlines a number of introductory matters.

Chapter 3 examines Australia’s workplace laws over the last 20 years and Australia’s shift towards enterprise
bargaining. Chapter 3 considers the FW Act in this context and outlines the broad policy objectives underlying the Fair
Work legislation and the procedure adopted by the Government in its development and implementation. In this
chapter we identify the problem that the Government intended to address in implementing the Fair Work legislation.

Chapter 4 examines the overall impact of the FW Act in the context of the broad impact of changes to the Australian
workplace relations system since 1993, with particular reference to several key economic and other performance
measures.

Chapters 5 through 12 address in detail the key features of the FW Act, including the safety net, enterprise bargaining
and agreement making, industrial action, representation in the workplace, transfer of business, unfair dismissal, general
protections, and its institutional framework. In each of these chapters we identify the policy rationale for the provisions
under consideration, briefly summarise the relevant provisions, identify the key submissions from stakeholders,
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consider the available evidence as to the operation of the relevant provisions and indicate our views on their operation,
including the rationale for the recommendations we have made.

Seven appendices to the Report contain additional material relevant to the substantive chapters of the Report.
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3 Australia’s workplace laws since 1993

3.1 Introduction

For most of last century Australia’s industrial relations system was defined, at a national level, by centralised
conciliation and arbitration of wages and conditions through awards of an industrial tribunal. Conditions were often
determined by the tribunal on an industry-wide and, in some cases, national basis. While enterprise bargaining often
occurred within this framework, it was informal and generally limited in its scope.

The late 1980s marked the beginning of a gradual shift away from this centralism and towards a more formal
recognition of enterprise-level bargaining. There was, to some degree, a consensus between business, unions and
government about the desirability of this shift; however, like today, there was significant deviation in views as to the
precise form it should take.

Initially the move towards enterprise bargaining took place within the context of the existing conciliation and
arbitration system, through ‘consent awards’ and ‘certified agreements’ under the Industrial Relations Act 1988 (IR
Act), made in accordance with principles developed by the Australian Industrial Relations Commission (AIRC). However,
the pace of reform was considered too slow by the bargaining parties and the Keating government. In 1992 the Keating
government passed legislation amending the IR Act to further facilitate the making of enterprise-level certified
agreements by unions and employers.8 This was closely followed, after the Keating government’s re-election in 1993,
by the more substantial reforms to the IR Act made by the Industrial Relations Reform Act 1993 (Cth) (IRR Act).

The genesis of today’s industrial relations laws can be traced to the IR Act post-1993.° These changes were considered
by many at the time to be the most significant reforms to Australia’s industrial relations system since its inception. The
further shift towards enterprise-level bargaining was widely viewed as a necessary extension of Australia’s integration
into the international economy through the deregulation of financial markets and lowering of tariffs.

In order to provide some context for our examination of the FW Act, this part of our Report examines details of the
legislative framework of the IR Act post-1993 and the most significant legislative changes since then.

3.2  The Industrial Relations Act 1988 post-1993

3.21 Enterprise agreements

The objects of the IR Act post-1993 reflected a new, more central role for the making of agreements through bargaining
at the workplace or enterprise level.

In furthering those objects, the IR Act post-1993 established a two-stream agreement framework. The first stream
facilitated the making of union certified agreements, including greenfields agreements, between parties to industrial
disputes or industrial situations. The second stream provided for the making of non-union enterprise flexibility
agreements (EFAs) between constitutional corporations and their employees. There was no statutory provision for
individual agreements.

The parameters of agreements under the IR Act were established by the definition of ‘industrial dispute’, which
required a dispute to be about matters pertaining to the relationship between employers and employees. Certified

8 Industrial Relations Legislation Amendment Act 1992 (Cth).
® The Industrial Relations Amendment Act (No. 2) 1994 (IRR Act (No. 2)) made minor refinements to the amendments made by the IRR Act. References to the IR
Act post-1993 in the Report refer to the IR Act as amended by the IRR Act and the IRR Act (No. 2), as at 30 June 1994.
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agreements could contain terms about any matter to prevent or settle the relevant industrial dispute or industrial
situation. EFAs could contain terms about matters pertaining to the relationship between employers and employees.
Agreements were required to include dispute resolution procedures and procedures for consulting about change
(unless the parties expressly agreed otherwise). Agreements could not be certified or approved if they contained
discriminatory terms or terms that were inconsistent with the minimum entitlements of employees in Part VIA.

Awards still played a significant role for parties covered by agreements. First, only employees covered by awards could
be covered by an agreement. Second, the relevant agreement could not disadvantage the employees it covered in
relation to their terms and conditions of employment. Under the IR Act ‘ho-disadvantage test’, the agreement could
not reduce a term or condition under an award or other relevant law in a way that, when considered in the context of
the terms and conditions as a whole, the AIRC considered contrary to the public interest. Third, awards continued to
operate in respect of parties to an agreement; however, the terms of the agreement prevailed over the terms of the
award.

The IR Act facilitated a strong representative role for unions in agreement making. Unions bound by relevant awards
were granted rights to negotiate and be a party in respect of each agreement stream. For union agreements, unions
were ‘party principal’ and thereby the de facto representative for all relevant employees, who were required to be
consulted about the agreement but were not required to agree to its terms. Each union bound by a relevant award, or
with a member to be covered by the agreement, had a right to be heard during certification proceedings. For non-union
agreements, an employer was required to notify unions bound by a relevant award, or with a member to be covered by
the agreement, about negotiations and provide them with an opportunity to take part. Such unions were entitled to be
bound by any non-union agreement. Further, any union bound by an applicable award had a right to be heard during
approval proceedings.

Other than in limited circumstances, the AIRC was required to certify or approve agreements where the requisite
statutory conditions relating to agreement content and the agreement making process were met. It was prohibited
from certifying or approving agreements where the conditions were not met. The AIRC retained discretion to refuse to
certify or approve an agreement where the agreement included a term that could not be included in an award, where
the AIRC thought certifying an agreement that applied to more than one business or workplace was contrary to the
public interest, or where it thought approving an enterprise flexibility agreement would be contrary to the public
interest because of ‘exceptional circumstances’.

3.2.2 Bargaining and industrial action

Good faith bargaining

The IR Act post-1993 contained good faith bargaining provisions. These empowered the AIRC to make orders to ensure
parties negotiated in good faith, to promote the efficient conduct of bargaining and to facilitate agreement making.
These provisions, however, were soon found to permit orders of a procedural nature only and did not empower the
AIRC to compel an employer to bargain.10

Protected industrial action

Prior to the IR Act post-1993, most industrial action by unions and employees in Australia was unlawful, although in
practice employers rarely sought remedies.

The IR Act post-1993 introduced a limited legal ‘right to strike’ in Australia for the first time. The parties negotiating a
union agreement could initiate a bargaining period. During a bargaining period, unions and their members could take
protected industrial action to support or advance their agreement claims, and employers could lock out relevant

10 Asahi Diamond Industrial Australia Pty Ltd v Automotive, Food, Metals and Engineering Union (1995) 59 IR 385; [1995] AIRC 2565 (1 March 1995).
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employees for the same purpose or to respond to industrial action taken by the union. A notice period of 72 hours
applied in each case. Industrial action and lockouts were only protected when the party had first ‘tried to reach
agreement’ with the other party and where the party had complied with any relevant good faith bargaining order.
Secret ballots prior to industrial action were not required, although the AIRC had a general power to order secret
ballots for a range of purposes, including authorising industrial action.

Bargaining periods, and therefore protected industrial action, could be suspended or terminated where: a bargaining
party was not genuinely trying to reach agreement or had failed to comply with a direction to negotiate in good faith;
where the industrial action was threatening to endanger the life, safety, health or welfare of the population or part of
it, or threatening significant damage to the economy or part of it (the safety and economy ground); or where the
initiating party was not complying with certain orders of the AIRC.

Arbitration where agreement not reached

Where a bargaining period had been terminated on the safety and economy ground, the AIRC was required to make or
vary an award as a paid rates award, unless the parties agreed otherwise, to prevent or settle the relevant dispute. The
award or variation could be for a fixed period, during which time only limited variations to the award were permitted
and no new bargaining period could be initiated by the parties in relation to matters dealt with under the award.

Strike pay

Under the IR Act it was not unlawful to make or receive payment for periods of industrial action. Further, the AIRC had
limited powers to order payment when a period of industrial action was justified by a reasonable employee concern
about health and safety within the employer’s responsibility.

3.2.3 Awards

Awards, which had traditionally been the primary mechanism for determining terms and conditions of employment,
retained a significant role under the IR Act post-1993. However, new objects in the Act reflected a shift in the role of
awards as a ‘safety net’ to underpin bargaining and to further the efficient performance of work according to the needs
of particular industries and enterprises while also taking into account employees’ interests.

There were no express statutory limits on matters that could be included in an award; however, the AIRC’s jurisdiction
to make awards was confined to preventing or settling an ‘industrial dispute’, reflecting the scope of the constitutional
power on which the award-making power was based.

Where the AIRC considered it appropriate, awards were required to include a flexibility clause to facilitate agreements
to vary the award to allow individual workplaces to operate more efficiently. An order varying the award could be made
where the variation did not disadvantage employees.

3.24 Transfer of business

Subject to any order of the AIRC, awards were binding on successors, assignees and transmittees of a business or part
of a business of an employer that was party to the industrial dispute. Generally speaking, agreements were also binding
on successors, assignees and transmittees of the business or part of a business of the employer.

3.25 Right of entry

Unions had a statutory right of entry to ensure that an award or order of the AIRC binding the union was observed.
Permits were not required. An authorised union officer was empowered to enter relevant premises during working
hours; inspect work, materials, machinery, appliances, articles, documents or other things on the premises; and
interview members or persons eligible to be a member of the union.
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There were no provisions allowing an employer to restrict the area of the workplace that the union officer could enter;
however, the union officer was required to exercise right of entry powers without hindering or obstructing an
employee’s work. There was no statutory notice requirement.

Awards also typically provided for union rights of entry. Statutory powers of inspection were to be exercised subject to
any conditions prescribed in an award.

3.2.6 Unfair dismissal

The IR Act post-1993 introduced statutory unfair dismissal provisions for the first time in federal law. Before that, since
the 1984 termination, change and redundancy test case™, unfair dismissal provisions had been contained in awards.

The provisions applied to all employers, with no exclusions or differentiation in treatment based on the size of the
employer’s business. Certain employees were excluded from bringing a claim, namely:

o employees serving a probationary period determined in advance of the employment and of a reasonable length,
having regard to the nature of the employment

e casuals with less than six months service and no expectation of continued employment (excluded by regulation)

e high income non-award employees

o employees on fixed term contracts or contracted for a specified task.

Employers were prohibited from terminating an employee’s employment unless there was a valid reason, including one
based on the operational requirements of the business. Employers were further prohibited from terminating
employment based on a series of specified prohibited reasons of a discriminatory nature. In both cases, employers bore
the onus of proving that the provisions had not been contravened.

Applications were heard by the Industrial Relations Court and had to be made within 14 days of the dismissal or such
further period as the court allowed. The Industrial Relations Court could order reinstatement to employment plus lost
remuneration, or compensation of up to six months remuneration. Where dismissal was for a prohibited reason,
additional penalties could be ordered.

3.2.7 Statutory minimum entitlements

There were only embryonic statutory minimum entitlements in the IR Act post-1993, with most minimum conditions
found in awards. In addition to the unfair dismissal provisions, there were statutory provisions for minimum wage
orders for non-award employees, equal remuneration provisions and unpaid parental leave.

3.3 The Workplace Relations Act 1996

While it also favoured an industrial relations system based on enterprise bargaining, the federal opposition regarded
the Keating reforms as a failure, claiming they were overly complex and union-centric."> Upon its election in 1996, the
Howard Coalition Government introduced an alternative model for enterprise bargaining, which it claimed would
‘increase productivity, achieve faster real growth in wages and profits, and, most importantly, create more real jobs’.13
The Workplace Relations Act 1996 (Cth) (WR Act) was to some degree the product of compromise, as it required the
support of the Australian Democrats to ensure its passage through the Senate. However, it largely gave effect to the
coalition’s election policy.

™1 (1984) 8 IR 34; (1984) 9 IR 115.
12 p Reith, Shadow Minister for Industrial Relations, Better pay for better work—the Federal Coalition’s industrial relations policy, p. 1.
13 .

ibid.
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The WR Act furthered the legislative shift towards enterprise bargaining. It contained a number of new measures
directed at ‘ensuring that the primary responsibility for determining matters affecting the relationship between
employers and employees rests with the employer and employees at the workplace or enterprise level’.** Among the
new objects of the WR Act was ‘encouraging the pursuit of high employment, improved living standards, low inflation

and international competitiveness through higher productivity and a flexible and fair labour market’.”®

3.3.1 Enterprise agreements

The WR Act continued to make provision for collective certified agreements. It maintained the union and non-union
agreement streams from the IR Act post-1993 but increased reliance on the Commonwealth’s constitutional power to
regulate corporations for these provisions. It provided for greenfields agreements to be made between relevant unions
and employers. It provided for a relatively similar agreement approval process by the AIRC.

In addition, the WR Act introduced statutory agreements called Australian workplace agreements (AWAs) to be made
between an employer and an individual employee (or a group of individual employees). AWAs were required to be in
writing and signed by the parties. For new employees they were to commence operation once they had been filed with
the newly created Office of the Employment Advocate (OEA). For existing employees they were to commence
operation once they had been approved by the advocate.

Agreements under the WR Act could contain terms about matters pertaining to the relationship between the employer
and the employee or employees or, in the case of some union agreements, terms to prevent or settle a relevant
industrial dispute or situation. The WR Act, however, restricted the content of collective agreements more than the IR
Act post-1993 had. The WR Act’s new freedom of association provisions (described further above) meant that
previously acceptable provisions granting preference to unions and union members were unlawful. AWAs had fewer
restrictions on content. They were required to include prescribed provisions about discrimination and a dispute
resolution procedure but could not prohibit or restrict a party disclosing the terms of the AWA.

Award coverage was no longer a precondition to agreement making; however, awards remained the benchmark for the
content of all agreements. Where there was no applicable award, the AIRC was required to designate one. In applying
the benchmark, the WR Act replaced the IR Act no-disadvantage test with a new one. Where the previous test had
required each individual reduction in terms or conditions to be considered in the context of the agreement as a whole,
the new test provided that disadvantage would result only from a reduction in the ‘overall’ terms and conditions of
employment under the relevant or designated award or law. The WR Act also introduced a limited capacity to approve
an agreement that did not pass the no-disadvantage test, when it was not contrary to the public interest to do so.

The WR Act required the AIRC to certify an agreement where the statutory preconditions were met and did not permit
it to do so when they were not. The ‘public interest’ test, which had remained in a limited form in the IR Act post-1993,
was removed.

Awards continued to operate in respect of parties to a certified agreement, with the agreement prevailing over the
award (and state laws, awards and agreements) to the extent of any inconsistency. In contrast, AWAs excluded the
operation of awards and state laws and instruments that would otherwise have applied. In many circumstances an
AWA also excluded the operation of a concurrent certified agreement.

The WR Act changed unions’ representative role in agreement making. Award respondency was no longer the trigger
for union involvement in most agreements. Instead, when a union had at least one eligible member employed in the

relevant business it could be party principal to a certified agreement, provided a majority of employees approved the
agreement. In the case of non-union agreements, employers were no longer required to notify relevant unions and

M WR Act, s. 3(b).
B \WR Act, s. 3(a).

Page | 38



negotiate with them. Instead, they were required to notify employees of their right to be represented and to ‘meet and
confer’ with a union only at the request of a member. A union could still apply to be bound by a non-union agreement
after the agreement was made but before it was certified, but only where requested by an eligible member. There was
no specific representation role for unions in AWAs. Both employers and employees could appoint a ‘bargaining agent’
in writing, with the other party required to ‘recognise’ a bargaining agent after they were provided a copy of the
instrument of appointment.

3.3.2 Bargaining and industrial action

Good faith bargaining
There were no good faith bargaining requirements in the WR Act.

Protected industrial action

The WR Act retained the bargaining period and protected action model from the IR Act post-1993, as described above,
and applied it to both union and non-union agreements. Industrial action was not protected unless the party had first
‘genuinely tried to reach agreement’. Further, new prohibitions meant that industrial action was not protected when it
was organised or taken in concert with persons who were not also taking protected action. A notice period of three
working days applied unless the action was in response to action of the other bargaining party. Secret ballots prior to
industrial action were not required, although the AIRC retained a general power to order secret ballots for a range of
purposes, including authorising industrial action.

The WR Act expanded the grounds upon which bargaining periods, and therefore protected industrial action, could be
suspended or terminated by the AIRC to include: when action related to a demarcation dispute, when the union action
related to claims of employees who were not members or eligible to be members of the union, or when action was
being taken by parties to a paid-rates award and there was no reasonable prospect that they would reach agreement
during the bargaining period.

In addition, the WR Act introduced a new general provision allowing the AIRC to issue orders to stop or prevent
industrial action, which then facilitated the making of a Federal Court injunction. Such orders could not apply to
protected industrial action.

Arbitration where agreement not reached

The AIRC was required, when it considered it appropriate, to exercise arbitration powers after a bargaining period had
been terminated on the safety and economy ground or the new paid-rates award ground. The Full Bench of the AIRC
could then arbitrate what was known as a ‘section 170MX award’, which more closely resembled a certified agreement
than an award in the traditional sense in its content and legal effect.

Strike pay
The WR Act made it unlawful for payments to be made by an employer, accepted by an employee or claimed by a union
in relation to periods of industrial action.

3.3.3 Awards

The WR Act introduced express statutory limits on matters that could be included in an award for the first time. It
identified 20 ‘allowable matters’ relating to types of employment, hours of work, classification structures, rates of pay
and loadings, leave entitlements, notice of termination, superannuation and outworkers. Further, awards could provide
only for minimum rates and could not limit the number or proportion of employees that an employer could employ in a
particular type of employment. Nor could they limit the power to set maximum or minimum hours of work for part-
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time employees. Award provisions dealing with right of entry were unenforceable. Award provisions requiring or
permitting breach of the freedom of association provisions, such as union preference clauses, were void and could be
removed on the application of a relevant party. These new limits did not come into effect immediately; instead, the
AIRC was empowered to review and simplify awards over time so that they reflected the new provisions.

The WR Act continued to provide for enterprise flexibility provisions in awards, and facilitated award variations to give
effect to those agreements; however, such variations could only be made in respect of allowable award matters, could
only operate as a minimum rates award and were no longer subject to a no-disadvantage test.

3.34 Transfer of business

As with the IR Act post-1993, subject to any order of the AIRC, awards were binding upon successors, assignees and
transmittees of a business or part of a business belonging to a party to the industrial dispute. Successors, assignees and
transmittees of businesses to which an agreement applied were also bound by the agreement.

3.35 Right of entry

The WR Act implemented a new statutory right of entry regime. To enter premises, an employee or officer of a union
was now required to hold a permit issued by the Australian Industrial Registrar. Union employees or officers were
permitted to enter premises where a member of the union worked if it was to investigate suspected breaches of the
WR Act or an award or certified agreement binding the union. They were also permitted to enter any premises where
work covered by an award binding the union was being carried out if it was for the purpose of holding discussions with
relevant employees during breaks. Twenty-four hours notice of entry was required.

3.3.6 Freedom of association

The WR Act introduced a new suite of provisions dealing with ‘freedom of association’, which gave effect to the
coalition’s election commitment to ‘end union preference and compulsory unionism’.*® The provisions prohibited:

e discriminatory conduct by employers / persons towards employees / independent contractors where the reason for
the conduct was related to an employee’s / independent contractor’s union or industrial activities (or lack thereof)

e unions from taking action against employers for reasons relating to the union or industrial activities of the employer
or the employer’s employees

e unions from taking action against their own members in relation to participation in industrial action

e unions from taking action against employers or persons directed at encouraging or coercing them to take
discriminatory action against non-union members.

A reverse onus of proof applied when establishing a person’s reason or intent in respect of conduct covered by the
provisions.

The WR Act also introduced prohibitions on coercion in the making of agreements.

3.3.7 Unfair dismissal

The WR Act reduced the scope of unfair dismissal provisions by limiting their application to federal award-bound (and
other Commonwealth) employers. The range of employees excluded from bringing a claim was similar to that under the
IR Act post-1993, with the casual employee exclusion extended to casuals with less than 12 months service.

'8 Bills Digest 96, Workplace Relations and Other Legislation Amendment Bill 1996; P Reith, Shadow Minister for Industrial Relations, Better pay for better
work—the Federal Coalition’s industrial relations policy, p. 8.
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Employees to whom the provisions applied could apply to the AIRC on the ground that the termination was harsh,
unjust or unreasonable (unfair dismissals), or for prohibited reasons (unlawful dismissals), or due to a failure to pay
statutory notice. A reverse onus of proof applied only to termination for prohibited reasons.

The AIRC was required to conciliate the claim and, where unsuccessful, issue a certificate indicating a view of the
claim’s merits. Employees who had claimed both unfair and unlawful dismissal were then required either to have the
unfair dismissal claim arbitrated by the AIRC or to have the prohibited reason claim determined by the Federal Court.

The AIRC could order reinstatement to employment plus lost remuneration, or, where reinstatement was considered
impracticable, compensation of up to six months remuneration. The AIRC was required to consider the impact of any
order on the viability of the employer’s business. The court could order similar remedies in respect of unlawful
dismissal, as well as penalties in respect of the conduct.

The AIRC was also empowered to order costs in respect of vexatious or unreasonable applications or an unreasonable
failure to agree to terms of settlement. The court was permitted to order costs when a party instituted proceedings
vexatiously or unreasonably, or conducted themselves unreasonably in the course of the proceeding.

3.3.8 Statutory minimum entitlements

Most minimum entitlements continued to be provided for in awards, save for equal remuneration and unpaid parental
leave. The WR Act removed the capacity for minimum wage orders to be made for non-award employees.

3.4 The Workplace Relations Amendment (Work Choices) Act 2005

When the Howard government won a fourth term in 2004 and obtained a majority in the Senate, it subsequently
moved to implement further industrial relations reform. It developed the policy and amending legislation now widely
known as Work Choices.”

In the context of the evolutionary development of enterprise bargaining described above, Work Choices made
significant changes to the system that preceded it.

A key feature of Work Choices was that it relied heavily on the corporations power to underpin its provisions, meaning
that it applied to all constitutional corporations. Further, it expressly overrode most state and territory industrial laws,
meaning that its provisions were largely unable to be supplemented by the states.

34.1 Statutory minimum entitlements

Statutory minimum entitlements were a rare feature of the systems that preceded Work Choices. In contrast, Work
Choices prescribed a number of minimum terms and conditions of employment that had previously been covered by
awards. The Australian Fair Pay and Conditions Standard (AFPCS) applied to all employers and employees and regulated
pay, annual leave, personal leave, hours of work and parental leave. Elsewhere, Work Choices included minimum
statutory conditions relating to meal breaks, public holidays and equal remuneration.

Pay rates were established and reviewed by a new agency, the Australian Fair Pay Commission (AFPC). In exercising its
wage-setting functions it was to have regard to: the capacity for the unemployed and low paid to obtain and remain in
employment; employment and competitiveness across the economy; providing a safety net for the low paid; and
providing minimum wages for junior employees, trainees and employees with a disability to ensure they were
competitive in the labour market.

T Workplace Relations Amendment (Work Choices) Act 2005 (Cth).
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3.4.2 Workplace agreements

Work Choices provided for five types of workplace agreements. Union collective agreements and employee collective
agreements continued the two-stream union and non-union agreement approach of the previous systems. Australian
Workplace Agreements were individual statutory agreements derived from AWAs under the WR Act. Union greenfields
agreements were similar to greenfields agreements under the WR Act. New employer greenfields agreements allowed
an employer to make an agreement without any other party being involved.

Work Choices did not contain any express statutory statement about the breadth of matters that workplace
agreements could contain; instead, it prescribed what workplace agreements could not contain, including a range of
‘prohibited content’ that would attract penalties on all relevant parties if included. Matters that workplace agreements
could not contain included:

e any term calling up content of any other industrial instrument, such as an award, unless the award applied
immediately before the agreement was reached

e terms about deduction of union dues from wages, including payroll deductions

e terms about trade union training leave or paid union meetings

e terms about renegotiating the workplace agreement

e Vvarious terms about union representation rights, provision of information to a union and union right of entry

e terms that required direct or indirect encouragement of union membership or non-membership

e terms restricting engagement of independent contractors or labour hire employees

e terms allowing for industrial action

e terms providing remedies for unfair dismissal

e terms restricting the capacity for AWAs to be made

e terms about matters not pertaining to the employment relationship.

Initially, Work Choices no longer used awards as the benchmark for agreements and did not have a no-disadvantage
test; instead, the statutory minimum conditions described above applied to the parties to a workplace agreement and
could not be excluded or modified. In addition, a list of ‘protected’ award conditions relating to rest breaks, leave
loadings, penalties, allowances, bonuses and public holidays could be expressly excluded or modified by a workplace
agreement. If not expressly excluded or modified, they were otherwise deemed to be included in agreements.18

In 2007, the Howard government passed legislation amending Work Choices ‘to strengthen the safety net for
agreement making in the national workplace relations system’.** The main feature of the amendments was the
establishment of a new ‘fairness test’, which required workplace agreements to be assessed against protected award
conditions to see if they provided fair compensation to an employee (in the case of an AWA) or fair compensation in
their overall effect (in the case of a collective agreement). A new agency, the Workplace Authority, was established to
administer the fairness test.

All workplace agreements, once made, excluded any award that otherwise would have applied. That award then
permanently ceased to operate in relation to the employer and employee save for protected award conditions, which
resumed operation upon the termination of a workplace agreement.

Work Choices changed the previous lodgment and approval procedures for collective agreements by requiring that all
workplace agreements be lodged first with the Employment Advocate and later with the Workplace Authority, rather

'8 Excepting award outworker terms, which could not be excluded or modified by a workplace agreement.
9 Workplace Relations Amendment (A Stronger Safety Net) Act 2007; Joe Hockey, Workplace Relations Amendment (A Stronger Safety Net) Bill, second reading
speech.
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than with the AIRC. Workplace agreements commenced operation upon their lodgment rather than after scrutiny as to
their compliance with legislative requirements.

Work Choices also changed the way agreements could be terminated. Previously, agreements would cease operation
only when they were terminated by agreement of the parties, replaced with a new agreement, or by order of the AIRC
in applying a public interest test. Work Choices provided for a party to unilaterally terminate a workplace agreement
that had passed its nominal expiry date by giving 90 days notice. In 2006 the Howard government amended the Work
Choices legislation to provide that when a workplace agreement was unilaterally terminated the redundancy provisions
in the agreement would continue to apply for up to 12 months.”

As with the WR Act, where a union had at least one eligible member employed in the relevant business, it could be
party principal to a union collective agreement and a union greenfields agreement (where the union would be entitled
to represent one or more prospective employees). Unions no longer had specific representation rights in relation to
employee collective agreements; instead, as with AWAs under the WR Act, employees could appoint a ‘bargaining
agent’ to represent them. The employer was required to meet and confer with a bargaining agent, but only in the
seven-day period prior to the approval of an agreement.

3.4.3 Bargaining and industrial action

Good faith bargaining
There were no good faith bargaining requirements under Work Choices.

Protected industrial action

Work Choices imposed new procedural requirements for taking protected industrial action. Industrial action was only
protected when there had first been a secret ballot of employees authorising industrial action and a ballot order had
been made by the AIRC. To make a ballot order, the AIRC had to be satisfied that the applicant for the order was
genuinely trying to reach agreement with the employer.

Work Choices also introduced new exclusions on protected industrial action, namely action taken in support of claims
for prohibited content or action in support of pattern bargaining.

Additional grounds for suspending or terminating bargaining periods included: where a party was engaging in pattern
bargaining, for the purposes of a cooling off period, and where the action was causing significant harm to a third party.
The AIRC was required to issue an interim order suspending a bargaining period if an application to terminate on the
grounds of the action threatening life or endangering the economy had not been determined in five days.

Applications for orders to stop industrial action other than protected action now had to be determined within 48 hours,
or an interim order made.

Arbitration where agreement not reached

The AIRC was only required to exercise arbitration powers after a bargaining period had been terminated on the safety
and economy ground. The AIRC could then make a Workplace Determination, with the provisions of Work Choices then
largely applying to the Determination as though it were a workplace agreement.

Strike pay

Work Choices continued to provide that payments made by an employer, accepted by an employee or claimed by a
union in relation to periods of industrial action were unlawful. It further provided for payments to be withheld for a
minimum of four hours or otherwise for the duration of the industrial action.

2 \Workplace Relations Legislation Amendment (Independent Contractors) Act 2006, Schedule 3.
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3.4.4 Awards

Work Choices made significant changes to the role of awards. The objects of Part 10 provided, in addition to ensuring
minimum safety net entitlements were protected, that awards should be rationalised and simplified so they were more
conducive to the efficient performance of work.

Work Choices reduced the scope of allowable award matters, reflecting in part the shift of some minimum conditions to
the AFPCS. Redundancy provisions were only allowable insofar as they applied to employers with more than 15
employees, thereby reversing the effect of the Redundancy Case of 2004, in which the AIRC granted award redundancy
entitlements to employees of businesses with 15 employees or fewer.2!

In addition, Work Choices further modified the ‘allowable matters’ by prescribing a number of matters, which were
nonetheless ‘non-allowable’ and could not be included in awards, in addition to those provided for in the WR Act.
These included:

e representation in dispute settlement by unions unless the union was an employee’s chosen representative
e conversion from casual employment

e restrictions on training arrangements

e restrictions on the engagement of independent contractors and labour hire workers

e union picnic days

e enterprise flexibility clauses

e dispute resolution or trade union training leave.

Pre-existing terms about matters newly covered by the AFPCS, along with notice of termination, long service leave, jury
service and superannuation, whilst not allowable, were preserved in their operation.

These new limits on awards came into effect immediately. The AIRC was required to undertake award simplification
and rationalisation to reflect these changes; however, this ultimately did not take place.

As noted above, awards played a less significant role as a benchmark for the making of workplace agreements, with
only protected award conditions being relevant. Further, workplace agreements permanently ousted the operation of
awards save for protected award conditions. In addition, an award could not bind new employers unless the AIRC
determined they had been unable to reach a workplace agreement.

3.4.5 Transfer of business

Work Choices altered the previous rules about the applicability of awards and industrial instruments where a
transmission of business occurred. Generally speaking, awards and workplace agreements only transmitted for a
maximum of 12 months, after which time they ceased to have effect. In addition, the AIRC was expressly empowered to
order that a transmitted instrument did not apply, or applied only in part, to a new employer.

Amendments to Work Choices in 2007 provided for redundancy entitiements to transmit for 24 months.?

3.4.6 Right of entry
In comparison to the WR Act, Work Choices limited union right of entry in a number of ways.

First, right of entry to investigate a suspected breach of industrial laws was only permitted when the breach related to a
member of the union. When an award or workplace agreement had been breached, entry was only allowed when the

2! Redundancy Case (2004) 129 IR 155; Redundancy Case—Supplementary Decision (2004) 134 IR 57.
2 \Workplace Relations Amendment (A Stronger Safety Net) Act 2007, Schedule 7.
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union was bound by that instrument. In the case of an AWA, entry was only allowed when the employee party made a
written request. Records that could be inspected were generally confined to those relating to the relevant member.

Second, right of entry to hold discussions with employees was granted when the employee carried out work covered by
an award or agreement that also covered the union. This restriction had the effect of reducing entry rights for
discussion purposes.

In each case, the employer could require a permit holder to comply with a reasonable occupational health and safety
requirement and reasonable request to conduct interviews in a particular place, and to take a particular route to get to
that place.

Work Choices also limited rights of entry related to OHS under state laws.

3.4.7 Freedom of association

Work Choices applied a similar approach to the WR Act’s freedom of association provisions, with some new
prohibitions inserted. These included prohibitions on misrepresentation about rights of entry and union membership
obligations; prohibitions on coercion and inducements to become, or not become, a union member; and prohibitions
relating to union bargaining fees.

3.4.8 Unfair dismissal

The major change Work Choices made to unfair dismissal laws was to exclude from the jurisdiction employees of
businesses with 100 or fewer employees and employees with six months or less service.

Further, a new defence against unfair dismissal could be made when the dismissal was for reasons that included
‘genuine operational reasons’. These covered reasons of an economic, technological, structural or similar nature
relating to, or to a part of, the employer’s undertaking, establishment, service or business. Previously a decision to
make an employee redundant could constitute unfair dismissal when the process employed was harsh, unjust or
unreasonable.

3.5 Development of the Fair Work Act 2009

3.5.1 The problems with Work Choices that the Government sought to remedy

The Review’s terms of reference do not limit our analysis of the FW Act to a simple comparison with Work Choices.
Work Choices, while directly preceding the FW Act, was in place for only a short time. Further, as the content of this
chapter demonstrates, it made many significant changes to the industrial relations framework that had developed in an
evolutionary way to that point. For these reasons we consider that a straight comparison between the FW Act and
Work Choices would present a distorted perspective of the impact of the FW Act. Our approach has been to view the
FW Act in the context of the broader development of industrial relations in Australia since 1993, as we have described
in this chapter.

However, as noted in 2.3, OBPR requirements for a PIR require us to identify the problems that the FW Act was
intended to address and describe how the previous regulatory arrangements were not adequately addressing those
problems. In this case, the previous regulation was Work Choices. The policy objectives of the FW Act are described in
detail in each of the following chapters. Our review of these objectives demonstrates that in very many cases they were
directly responsive to the problems with Work Choices identified by the Government. Drawing on relevant policy
documentation, the Fair Work legislation’s explanatory memoranda and advice from DEEWR, we have outlined the
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problems with that legislation that the Government intended to remedy through the introduction of the FW Act in
Appendix B. To summarise, they related to the following areas:

e The national system: While Work Choices took steps towards instituting a national system of industrial relations, the
Government was concerned that there were gaps in its coverage, along with significant confusion and uncertainty
about coverage of some employers and employees. Further, the mechanism by which employers and employees
formerly covered by state systems were brought within the scope of the national system was considered to be
unduly complex.

e The safety net: The Government regarded the safety net under Work Choices to be both inadequate and unduly
complex. Further, it was concerned that the safety-net role of awards could be undermined or avoided, including
through agreement making and agreement termination.

e Bargaining and agreement making: Work Choices favoured individual statutory agreements over collective
agreements. The Government was concerned that individual statutory agreements resulted in lower wages and
worse conditions for some employees. Work Choices contained complex and prescriptive regulation about
agreement types, content and approval. This was considered to hinder agreement making, reduce employees’
capacity to be represented in the workplace and led to agreement making outside the statutory scheme. The
Government regarded Work Choices failure to positively facilitate bargaining at the enterprise level when a
majority of employees wished to do so and its failure to provide a general mechanism for regulating bargaining
conduct as problematic.

e Industrial action: Obtaining a secret ballot prior to taking industrial action was considered by the Government to be
unnecessarily complex, prescriptive and time consuming and thereby unduly constrained employees’ capacity to
take industrial action. At the same time, it was concerned that Work Choices facilitated employer lockouts in a
broad range of circumstances. Finally, Work Choices provided for termination of industrial action in some
circumstances without providing a corresponding power to the tribunal to determine the bargaining dispute.

e Right of entry: While the procedures and rules for exercising right of entry under Work Choices were generally
regarded by the Government as appropriate, Work Choices significantly restricted employees’ rights to be
represented in the workplace by limiting the circumstances in which right of entry could be exercised.

e Transfer of business: The Government was concerned that Work Choices only protected employees’ conditions of
employment in a limited range of business transfers. Further, those protections could be undermined in a number
of ways and only applied for a limited time.

e Unfair dismissal: Work Choices did not provide any unfair dismissal rights for a large proportion of employees.
Where unfair dismissal rights were provided, they were inadequate to protect employees in some respects.
Further, there was a significant burden on business in defending a claim. Each of these aspects of Work Choices
were regarded as problematic by the Government.

e General protections: Work Choices contained a number of protections against discrimination and unfair treatment;
however, the Government considered that the scheme lacked regulatory coherency, involved duplication and
contained inconsistencies.

e Institutions and compliance: The Government considered that the array of institutions operating under Work
Choices resulted in overlap and confusion. The processes of some institutions were not transparent and resulted in
significant administrative delays.

3.5.2 The broad policy objectives underlying the FW Act

Forward with Fairness, Labor’s industrial relations policy for the 2007 federal election, advanced the primary objective
of delivering a system that was ‘fair to working people, flexible for business and which promote[d] productivity and
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economic growth for the future prosperity of our nation’.? This objective is now formally reflected in s. 3(a) of the FW
Act, which says:

The object of this Act is to provide a balanced framework for cooperative and productive workplace relations that
promotes national economic prosperity and social inclusion for all Australians by:

a) providing workplace relations laws that are fair to working Australians, are flexible for businesses,
promote productivity and economic growth for Australia’s future economic prosperity and take
into account Australia’s international labour obligations ...

Forward with Fairness foreshadowed that collective bargaining at the enterprise level would be ‘at the heart of’ the
system, supported by a safety net consisting of the National Employment Standards (NES), minimum wages and
‘modern, simple industry awards’.? It signalled that if a majority of employees at a workplace wished to bargain
collectively their employer would be required to bargain in good faith. It outlined the proposed features of good faith
bargaining and stated that bargaining participants would not be required to ‘make concessions or sign up to an
agreement where they do not agree to its terms’.% It provided that employees would be free to be represented by a
union or other representative in bargaining, and that they would have the right to seek advice, assistance and
representation from their union in the Workplace.26 It outlined the ability of employees to take protected industrial
action after a secret ballot of employees and of employers to lock out employees in response, as well as the capacity for
Fair Work Australia (FWA) to resolve bargaining disputes causing harm to the parties or the wider economy or
community.27 It described a reformed unfair dismissal system, including a code for small business, along with unlawful
termination and freedom of association provisions.28 It announced the establishment of FWA, albeit structured
differently to the body that eventuated under the FW Act.?®

Forward with Fairness was followed three months later by Forward with Fairness—Policy Implementation Plan.** The
Implementation Plan outlined further aspects of the policy, which are now reflected in the FW Act. These included an
exclusion from award coverage for employees earning over $100,000, individual flexibility clauses in awards, individual
flexibility clauses in enterprise agreements, further detail regarding industrial action and retention of remedies for
unprotected industrial action and unfair dismissal.®!

A range of other policy statements made after this time further describe the objectives of the FW Act.** To facilitate an
examination of whether the FW Act addresses the underlying problem it sought to remedy and whether it is operating
as intended, in subsequent chapters the Report examines the policy basis for each aspect of the FW Act the Panel has
reviewed, relying on relevant policy material that preceded the FW Act’s passage through parliament.

2 Rudd & J Gillard, Forward with Fairness—Labor’s plan for fairer and more productive Australian workplaces, April 2007, p. 6.

#ibid., pp. 10, 13.

% ibid., pp. 14, 15.

% ibid., pp. 12, 14.

7 ibid., p. 16.

%bid., pp. 12, 19-20.

Zibid., p. 17.

%K Rudd & J Gillard, Forward with Fairness—Policy Implementation Plan, August 2007.

1 FWFIP, pp. 9-12, 14, 18-22.

¥ See DEEWR discussion paper National Employment Standards exposure draft, 2008; J Gillard, ‘Introducing Australia’s new workplace relations system’,
speech to the National Press Club, Canberra, 17 September 2008; Australian Government, submission to the Australian Industrial Relations Commission:
‘Exposure Drafts of Priority Modern Awards’, 10 October 2008; J Gillard, address to the Australian Labour Law Association’s fourth biennial conference, 14
November 2008; DEEWR submission to the Senate Education, Employment and Workplace Relations Committee inquiry into the Fair Work Bill, 9 January 2009;
Fair Work Bill 2008 second reading speech.
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3.5.3  The Transition Act

In late 2007, prior to the development of the FW Act, the Rudd Labor government passed some preliminary
amendments to Work Choices with the Workplace Relations Amendment (Transition to Forward With Fairness) Act
2008 (the Transition Act). The Transition Act implemented preliminary aspects of Forward with Fairness.

The five key features of the Transition Act were:

o the elimination of AWAs, coupled with a limited capacity to make statutory individual agreements called individual
transitional employment agreements (ITEAS)

the replacement of the ‘fairness test’ with a reinstituted version of the ‘no-disadvantage test’ similar to that which
existed previously under the WR Act

e the requirement that agreements commence operation from approval rather than lodgment

e provisions facilitating the making of modern awards by the AIRC

the capacity to extend and vary certified agreements made under the WR Act, thereby allowing the collective
agreement making provisions of Work Choices to be bypassed by many parties.

The Transition Act commenced operation on 28 March 2008 and ceased operation on 31 December 2009, at which time
the FW Act commenced full operation. As the Transition Act operated for only a short time and no longer operates,
there is little available evidence of its impact. We have set out specific data on its operation and analysed its impact in
Appendix C. Based on the evidence available, the Panel concludes that the Transition Act was an effective piece of
legislation that achieved its objectives. As well as commencing the successful process of award modernisation, it
strengthened protections for employees and allowed pre-Work Choices collective agreements to continue, thereby
addressing, in a transitional form, some of the key problems with the Work Choices regime pending the introduction of
the FW Act.

3.5.4  Procedure for developing the FW Act

The development of the FW Act was subject to extensive stakeholder consultation, including through existing
stakeholder bodies and a number of groups formed specifically to consult on the development of the legislation. The
groups consulted about the drafting of the legislation included state and territory workplace relations ministers and
officials and key workplace relations stakeholders, including all key employee and employer representatives. A detailed
description of the composition and meetings of the entities was included in the Regulatory Analysis of the Fair Work
Bill.** Some of these groups were established for a specific purpose, such as the small business and union working
groups on the Small Business Fair Dismissal Code, and others had broader input, such as the business and workers
advisory groups.

The consultation process also included consideration of the draft bill through the Committee on Industrial Legislation
(COIL), a subcommittee of National Workplace Relations Consultative Council, whose role is to consider workplace
relations and related legislation. State and territory government officials also participated in the COIL process, which
provided the draft bill to participants over a period of two weeks to examine and refine it.

The Government also released a discussion paper, National Employment Standards exposure draft, and invited
submissions on it.>* Submissions were received from 129 stakeholders, including employer and employee
representatives, community groups, businesses, state governments and individuals. The Government released the
proposed NES following consideration of the submissions.®®

% DEEWR, discussion paper National Employment Standards exposure draft, 2008.
35
EM, p. viii.
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As far as the Panel is aware, the level of consultation undertaken in drafting the FW Bill was unprecedented in the
Australian experience, as was the access to the draft legislation provided during the COIL process.

3.6  The provisions of the FW Act

The FW Act commenced operation in part on 1 July 2009 and in full on 1 January 2010. Chapters 5 to 12 describe its
provisions in detail. Below we examine its major features.

3.6.1 The national system

While Work Choices took steps towards instituting a national system of industrial relations, the Government was
concerned that there were gaps in its coverage, along with confusion and uncertainty about coverage of some
employers and employees. Further, the mechanism by which employers and employees formerly covered by state
systems were brought within the scope of the national system was unduly complex.

The FW Act continued to rely on Commonwealth constitutional powers, including the corporations power, to extend
the operation of the laws as far as possible. The coverage of the FW Act was extended further when referrals of power
to the Commonwealth were negotiated with all states except Western Australia. The referrals of power were given
effect through state legislation passed by each referring state, along with the Fair Work (State Referrals of Power and
Consequential Amendments to Other Legislation) Act 2009 and Fair Work Amendment (State Referrals and Other
Measures) Act 2009 passed by the Commonwealth. With the exception of Victoria, state workplace relations legislation
generally continues to cover public sector and local government entities, although many state and local government
business enterprises remain covered by the federal system. Coverage of the FW Act extends to approximately 96 per
cent of private sector employees.®®

The FW Act largely addressed the residual overlap of federal and state workplace relations legislation. In referring
states, it rectified the uncertainty associated with coverage of not-for-profit entities through state referrals of power. It
also enabled certainty for corporate entities whose status as constitutional corporations was previously unclear by
allowing states to clearly delineate coverage for particular state-owned corporations and local governments.

Access Economics conducted an economic cost-benefit analysis of moving to a single national workplace relations
system for the private sector, examined further in 4.6.%" It estimated the total net benefit to business and government
to be $4.83 hillion in net present value terms over a decade from 2009-10.

3.6.2 Statutory minimum entitlements

The FW Act continued the model, introduced by Work Choices, of legislating minimum terms and conditions of
employment. It continued to provide for maximum weekly hours of work, paid annual, personal, carers and
compassionate leave, as under Work Choices, with a small number of additional benefits to employees (such as a right
to request an additional 12 months unpaid parental leave). The NES also contain additional statutory minimum
entitlements, including:

o the right to request flexible working arrangements
e community service leave

e long service leave

e public holidays

% Australia’s Fair Work Act system factsheets: the Fair Work Act 2009—an overview, Australian Government, Canberra, 23 December 2009, p. 5.
%7 Access Economics, Economic analysis of a single national workplace relations system for the private sector, final report for the Department of Education,
Employment and Workplace Relations, 2009.
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e notice of termination and redundancy pay
e provision of a Fair Work Information Statement.

The NES do not regulate minimum wages, which are set by FWA in annual wage reviews.

The NES provide minimum terms and conditions of employment for all national system employees. Modern awards and
enterprise agreements may supplement, but not exclude, the NES.

Additional statutory minimum conditions relating to payment of wages and stand down are contained in Parts 2-9 and
3-5 of the FW Act respectively.

3.6.3 Modern awards

Modern awards regulate minimum wages and additional conditions of employment not provided for under the NES,
including skill-based classifications, types of employment, arrangements for when work is performed, overtime and
penalty rates, annualised wage arrangements, allowances, leave arrangements, superannuation, consultation and
representation procedures, outworker terms and industry-specific redundancy schemes.

Modern awards also contain a flexibility term permitting individual flexibility arrangements (IFAs) to be made to vary
the effect of specified matters in the award.

As already noted, modern awards were created by the AIRC pursuant to the Transition Act. The process involved
consideration of thousands of submissions and over 100 days of consultation. There are 122 modern awards under the
FW Act, which replaced approximately 3700 state and federal awards, notional agreements preserving state awards
(NAPSAs) and pay scales. Modern awards cover employees who perform work regulated by the award in the industry or
occupation to which the award relates and their employers; however, modern awards do not apply while an enterprise
agreement applies to that employment or to high-income employees as defined under the FW Act.

3.64 Minimum wages

Minimum wages under the FW Act are determined annually by FWA. FWA is required to take into account various
matters relating to the performance and competitiveness of the national economy, increased workforce participation,
relative living standards and the needs of the low paid, and providing fair minimum wages for junior employees,
trainees and employees with a disability.

The FW Act also includes updated equal remuneration provisions based on the right to equal pay for work of
comparable value in addition to equal value.

3.6.5 Enterprise agreements

The FW Act provides for ‘enterprise agreements’, which are collective agreements between an employer and a relevant
group of employees. There is no provision for individual statutory agreements. No distinction is made between union
and non-union enterprise agreements under the FW Act; however, one or more unions that is a bargaining
representative for a proposed enterprise agreement may elect to be covered by that agreement by notifying FWA in
writing. The FW Act continues to provide for greenfields agreements but does not provide for employer greenfields
agreements.

Under the FW Act, enterprise agreements may contain terms about matters pertaining to the employment relationship
and the relationship between the employer and employee organisation/s covered by the agreement, as well as terms
about employee-authorised deductions from wages and terms about how the agreement will operate. The FW Act
mandates the inclusion of flexibility terms (which provide for the making of individual flexibility arrangements),
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consultation terms and dispute-settling terms. The FW Act removed the prohibited content restrictions introduced
under Work Choices; however, there are a small number of ‘unlawful terms’ that cannot be contained in agreements.

The statutory minimum conditions prescribed in the NES continue to apply while an enterprise agreement applies. A
relevant modern award does not apply while an enterprise agreement applies; however, the relevant modern award
forms the benchmark against which the content of enterprise agreements is measured by FWA in considering whether
to approve the enterprise agreement. The ‘better off overall test’ (the BOOT) requires FWA to be satisfied that each
relevant employee would be better off overall under the agreement than under the relevant modern award.

Enterprise agreements are approved by FWA, which assesses whether the BOOT has been satisfied and whether other
procedural requirements for agreement making have been met. Undertakings can be made during the approval process
to address FWA concerns about an agreement. Enterprise agreements commence operation no earlier than seven days
after they are approved.

The FW Act reinstated the substance of the agreement termination rules that applied prior to Work Choices and
removed the capacity for a party to unilaterally terminate an agreement. Where an enterprise agreement ceases to
apply to an employer and employee, a modern award that covers that employer and employee resumes its application.

3.6.6 Bargaining and industrial action

Good faith bargaining and other orders

The FW Act introduced good faith bargaining requirements to establish standards of conduct for bargaining
representatives in negotiations for an enterprise agreement. These include:

e attending, and participating in, meetings at reasonable times

o disclosing relevant information (other than confidential or commercially sensitive information) in a timely manner

e responding to proposals made by other bargaining representatives for the agreement in a timely manner

e (giving genuine consideration to the proposals of other bargaining representatives for the agreement, and giving
reasons for the bargaining representatives’ responses to those proposals

o refraining from capricious or unfair conduct that undermines freedom of association or collective bargaining

e recognising and bargaining with the other bargaining representatives for the agreement.

Good faith bargaining does not mean parties have to make concessions during bargaining or agree on the terms to be
included in an agreement. FWA can make bargaining orders requiring a party to comply with the good faith bargaining
requirements. It can make orders where bargaining is not proceeding efficiently or fairly because there are multiple
bargaining representatives for the agreement.

FWA can also make majority support determinations, which require an employer to bargain where a majority of
employees wish to do so, and scope orders, which determine the scope of a proposed enterprise agreement.

The FW Act introduced a low-paid bargaining stream to facilitate multi-employer bargaining in low-paid industries. A
bargaining representative can make application to FWA for a low-paid bargaining authorisation. When an authorisation
is in place, FWA is able to facilitate bargaining by the use of mediation and compulsory conciliation, can require third
parties to be involved and ultimately can arbitrate, if the parties are unable to reach agreement, by making a workplace
determination.

Protected industrial action

The protected industrial action provisions of the FW Act are similar in substance to Work Choices, with some minor
amendments. Protected industrial action continues to be available only in support of claims about permitted matters
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for an enterprise agreement. Common requirements for industrial action to be protected include that persons
organising or engaging in industrial action must (among other things) be genuinely trying to reach an agreement and
complying with any FWA orders. In addition, notification requirements must be met, the action must relate only to a
single enterprise agreement, and action cannot be taken in pursuit of unlawful terms or occur before the nominal
expiry date of an enterprise agreement. Action taken in support of pattern bargaining continues to be prohibited.

The FW Act retains the secret ballot requirements introduced by Work Choices, while making some changes to simplify
the associated procedure. The FW Act allows protected action ballots to be conducted by the Australian Electoral
Commission (AEC) or alternative approved ballot agents. The Commonwealth meets 100 per cent of the cost of ballots
conducted by the AEC.

The FW Act limits an employer’s capacity to lock out employees to where the action is in response to employee
industrial action.

FWA is able to suspend or terminate protected industrial action on the safety and economy ground, as with previous
legislative regimes, as well as where protracted action is causing or threatening to cause significant economic harm to
both an employer and their employees. Action can be suspended where there is significant harm to a third party or for
the purposes of a cooling-off period.

Arbitration where agreement not reached

The FW Act provides for workplace determinations to be made in four circumstances: where industrial action is
terminated on the safety and economy ground, where industrial action is terminated because of significant economic
harm to the bargaining parties, where FWA has made a ‘serious breach declaration’ in the event of a serious and
sustained contravention of one or more bargaining orders (and where other relevant preconditions are satisfied), and
where a low-paid authorisation has been made (and other relevant preconditions are satisfied).

Strike pay

The FW Act continues to require four hours’ pay to be withheld for periods of unprotected industrial action but has
removed the requirement introduced by Work Choices to withhold a minimum four hours’ pay for protected industrial
action. Under the FW Act, employers must deduct pay for the duration of the protected industrial action. In the case of
protected partial work bans (other than overtime bans), the FW Act provides that, where certain prerequisites are met,
an employer may reduce an employee’s payments by a specified proportion, or withhold payments altogether where
the employer refuses to accept partial performance.

3.6.7 Transfer of business

The FW Act introduced a new statutory test for determining whether a transfer of business has taken place. This
captures a broader range of circumstances, such as when an employee moves between two associated entities in a
corporate group structure.

In contrast with Work Choices, the FW Act does not provide for the automatic cessation of transmitted instruments
after 12 months; instead, it restores the substance of the pre—~Work Choices position that the transferring instrument
will have ongoing operation. However, it enables parties to apply to FWA, which has broad powers to tailor the
operation or prevent the transfer of instruments before or after a transfer of business.

3.6.8 Right of entry

Under the FW Act, right of entry is granted to permit holders to investigate suspected contraventions of the FW Act or a
fair work instrument, as well as to hold discussions with employees.
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Whether entering for discussions or to investigate a suspected contravention, a permit holder must comply with the
same requirements that existed under Work Choices, including:

o holding a valid right of entry permit, which can only be issued to a ‘fit and proper person’
e providing at least 24 hours advance notice of entry and entering only during working hours

e complying with any reasonable request from an employer that discussions or interviews take place in a particular
part of the premises and that representatives take a particular route to reach that location.

In addition, the FW Act specifies that it would be unreasonable for an employer to request that discussions occur in a
particular room if the room is not fit for the purpose of conducting the interviews or holding the discussions.

While the procedures and rules for exercising right of entry under the FW Act are broadly similar to those under Work
Choices, the FW Act made a key change. A union’s right to enter premises is now contingent on the right of a union to
represent the industrial interests of the employees, rather than the applicability or otherwise of the relevant industrial
instrument to the union.

3.6.9 General protections

The FW Act consolidated a range of protections that previously existed under Work Choices, such as provisions covering
freedom of association, discrimination, unlawful termination, sham contracting and payment of bargaining services
fees. This consolidation was mostly structural in nature, maintaining protections rather than creating new protections.
Some protections, however, have been broadened. In particular, the discrimination provisions extend protection from
unlawful termination on discriminatory grounds to cover other types of adverse action short of dismissal, and the
protection against adverse action when making a complaint or inquiry is broader than its predecessor. The general
protections apply to both existing and prospective employees.

Under the general protections, it is unlawful for a person to take adverse action (such as dismissal, discrimination or
prejudicial alteration of position) against another person because they have, or exercise, a workplace right. Workplace
rights include being entitled to the benefit of a particular instrument, having a particular role or responsibility under a
workplace instrument, the ability to initiate a process or proceeding under a workplace law or instrument, or the ability
to make a complaint or enquiry. It is also unlawful for a party to take adverse action against another party because they
are a member or official of an industrial association or because they engage or do not engage in certain industrial
activities, such as participating in industrial action.

The general protections also proscribe adverse action for discriminatory reasons including race, colour, sex, sexual
preference, age, physical or mental disability, marital status, family or carer’s responsibilities, pregnancy, religion,
political opinion, national extraction or social origin.

When a general protections claim involves a dismissal from employment, conciliation or mediation by FWA is generally
mandatory before the claim can proceed to court. Where the general protections claim involves adverse action short of
dismissal, conciliation by FWA is voluntary. FWA is able to advise the parties if it considers that a dispute has no
reasonable prospect of success.

3.6.10  Unfair dismissal

The FW Act restored unfair dismissal protections to employees of businesses with 100 or fewer employees and
streamlined the process for resolving unfair dismissal claims. ‘Genuine operational reasons’ was removed as a defence
to unfair dismissal. A six-month qualifying period applies to businesses with 15 or more employees and a 12-month
qualifying period for employees of businesses with fewer than 15 employees. Casuals are subject to the same qualifying
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periods as permanent employees and they must have been employed on a regular and systematic basis and have a
reasonable expectation of continuing employment.

The FW Act introduced a lodgment period of 14 days, compared to 21 days under Work Choices, and FWA can only
accept late claims in exceptional circumstances.

The FW Act also established the Small Business Fair Dismissal Code, which sets out the circumstances in which a
summary dismissal may be warranted and includes a process for small business to follow when dismissing an employee.
A dismissal is not unfair where FWA is satisfied that the small business employer has complied with the Code.

3.7 Conclusions

In this chapter we have reviewed the detail of the four industrial relations regimes that have operated in Australia over
the last 20 years and have sought to place the development of the FW Act in the context of both Work Choices and the
regimes that preceded it. During the 2007 election campaign, the Labor Party proposed changes to the legislative
regime embodied by Work Choices. The changes were said to redress the imbalance of Work Choices and to place
collective bargaining at the centre of the new regime.

The new regime was ultimately embodied in the FW Act. However, it did not involve a radical departure from the pre-
existing laws and, in many ways, built upon them. Although individual workplace agreements were abolished, the
collective bargaining mechanisms shared many features of the previous laws.

The two biggest changes concerned the role of unions and the imposition of good faith bargaining. No longer are there
the two streams of agreement, a union stream and a non-union stream, that had existed since 1994. Instead, all
enterprise agreements are made between employers and their employees, with unions playing an agency role as
bargaining representatives for their members. Good faith bargaining has been reintroduced. It was introduced in 1994
but removed in 1996.

A new safety net of 10 National Employment Standards has been established, expanding the standards established by
Work Choices. The number of awards has been radically reduced to 122 and their character altered. No longer are
awards the product of the resolution of particular disputes but rather are akin to industry-specific delegated legislative
regimes determined by the tribunal.

Finally, the rules limiting industrial action largely mirror the laws that were in place when the government changed in
November 2007. Therefore, the FW Act has in large part followed the collective bargaining philosophy that has been in
place for more than 25 years.
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4 Contemporary industrial relations and the economy

4.1 Economic issues and the terms of reference

In this chapter we discuss the links between Australian prosperity, the labour market and the legislative framework for
industrial relations.

In its terms of reference the Panel is required to report on the extent to which the operation of the Fair Work Act 2009
(FW Act) is consistent with the objects specified in s. 3 of the legislation. These objects include ‘productive workplace
relations’, ‘national economic prosperity’, the promotion of ‘productivity and economic growth for Australia’s future
economic prosperity’, and ‘achieving productivity and fairness’.

The Panel decided early that economic issues would therefore rank high in its assessment of FW Act’s operation in
relation to its objectives, in the extent to which its objectives are being met, and in the Panel’s consideration of how the
operation of the FW Act could be improved consistent with its objects.

The most widely discussed link between national prosperity and regulatory arrangements in the labour market is
through productivity. There are other important links between the labour market, its regulatory arrangements and
national prosperity. These include the overall growth rate of wages (which influences consumer price inflation), the
response of wages to changes in demand for and supply of labour, the amount of industrial disputation and time lost
associated with disputes, the regulatory burden imposed on employers, and the level of employment and participation
in the workforce.

As described in the previous chapter, over the last two decades Australia’s industrial relations have shifted focus from
the industry level to the enterprise level, from arbitration to workplace bargaining underpinned by an arbitrated safety
net of industry awards and legislated minimum conditions, from a mixed system in which state systems had a key role
to a predominantly national system, and from reliance on the conciliation and arbitration power of the constitution to
reliance on the corporations power. As a result of this evolution, arbitrated decisions other than for the award safety
net and annual minimum wage cases are today uncommon. Almost nine out of 10 employees are now covered by
federal rather than state pay-setting arrangements.38

There have been four different legislative frameworks over the period, but there has also been a good deal of
continuity both in the emphasis on market outcomes and in pertinent economic results.®

Because of this underlying continuity we have found it useful to consider economic issues in the context of the overall
impact of the transition from compulsory arbitration since 1992. We begin this consideration by briefly discussing the
changing workforce over the last two decades and the changing pattern of wage setting across the workforce. We then
turn to the issue of productivity, before discussing other important links between the labour market, the framework of
industrial relations legislation and national prosperity.

Charts prepared for the Panel show the relevant economic time series, with the sequence of industrial relations
frameworks indicated. As readers will observe, there are significant differences in average outcomes of the variables
over the different frameworks. The differences are not consistent, however, and in most cases not evidently linked to
the particular characteristics of the framework. For example, the charts show that, on average, wages growth has been
lower and the growth rate of labour productivity has been higher in the FW Act period than in the previous Work

% ABS Cat. No. 6105.0 Australian labour market statistics, July 2011, Feature article: ‘Trends in employee methods of setting pay and jurisdictional coverage’.
% Richard Mitchell, Peter Gahan and co-authors concluded in a 2010 leximetric study of the evolution of labour law in Australia that ‘our results suggest that
Australian labour law has been relatively stable ... and that the most significant changes occurred under the Keating government in 1993, rather than the more
recent Work Choices or Fair Work reforms’. Mitchell et al., Australian Journal of Labour Law, vol. 23, 2010, pp. 1-31.
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Choices period. The Panel’s conclusion, based on the material provided in this chapter, is that these differences are
probably not due to the differences in the legislative frameworks.

4.2 The changing workforce

The Panel considered the industrial relations framework and its economic impact in the context of a changing
workplace. While the architecture of the system has changed over the last two decades, so too have the characteristics
of the workforce. For example, in the last 20 years the proportion of the workforce that is female has increased from 42
per cent to 46 per cent, and the proportion of employed people working in service industries has increased from 67 per
cent to 72 per cent. The mining and construction workforces have increased, while the manufacturing and agriculture
workforces have declined. The average working week has declined but the rate of labour force participation of
Australians has increased and the proportion of Australians with jobs has increased. Two-thirds of Australians aged 15
and over have a job or are looking for a job. Part-time work now accounts for close to a third of employment, compared
with a little under a quarter two decades ago. In 1992 casual employees accounted for just over a fifth of employment.
Today they account for just under a quarter.40

Over those 20 years the number of employees who are trade union members in their main job has fallen, not only as a
proportion of the workforce but also as an absolute number. In 1992 there were 2.5 million employees who were trade
union members in their main job. By 2011 the number was down to 1.8 million. In the private sector the number of
employees who were trade union members in their main job fell from 1.4 million in 1992 to 1.1 million in 2011. Fewer
than one in seven employees in the private sector are union members in their main job.*" Four out of 10 union
members are public sector employees.

The decline in union membership in both the public and the private sector is a long-term trend, and of significance to
this Panel. The collective bargaining stream within all four industrial relations frameworks over the past two decades
has depended to a considerable extent on union representation of employees. Over coming decades the manufacturing
workforce will likely continue its long decline. As the current boom in new projects levels out, the rate of growth of the
construction workforce will slow. The mining workforce will continue to expand but, even after doubling its relative size
over the last decade, it remains (at 2 per cent) a small share of total employment. Most employment growth will
continue to be in sectors that have typically had smaller trade union penetration (see Chart 4.1). With only occasional
pauses, the decline in union membership has continued through all four frameworks in Australia over the last two
decades.* The decline has slowed or stopped in recent surveys but it is unlikely to reverse.

“0 ABS Cat. Nos 6291.0.55.003, 6310.0.

1 ABS Cat. No. 6310.0 Employee earnings, benefits and trade union membership, Australia, August 2011.

2 Nor is it peculiar to Australia. Though New Zealand now has a quite different industrial relations framework from Australia, and although its evolution over
the past two decades has been markedly different, union density in New Zealand is the same as Australia’s.
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Chart 4.1—Share of hours worked, by industry
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Source: ABS, Labour force, Australia, detailed, quarterly (Cat. No. 6291.0.55.003), Spreadsheet 11. ‘Other Industries’ includes the Agriculture, Forestry
and Fishing industry and the Electricity, Gas, Water and Waste Services industry.

In its assessment of the operation of the FW Act the Panel has been conscious of these far-reaching changes in the
industrial relations system and the workforce. Compared to 1992, a significantly higher proportion of Australians are
covered by federal industrial relations laws, with almost all now covered by the federal jurisdiction rather than by state
laws; a higher proportion of employees work in service occupations; more employees are in casual or part-time work;
nearly half of employees overall are female; and the proportion of employees who are union members has fallen to less
than one in five of all employees and less than one in seven of private sector employees.

4.3  Changing ways of setting pay

Responding both to the changed legal framework and to the changing workforce, methods of pay setting have altered.
Compared to a decade ago, a somewhat higher proportion of employees are covered by collective agreements, a
somewhat smaller proportion of employees are covered by individual agreements, and a markedly smaller proportion
are paid at minimum award rates. As a result of the cumulative impact of Work Choices and the FW Act, all but a small
minority of employees are covered by Commonwealth rather than state industrial relations legislation.

Comparing ABS surveys of wage setting methods in May 2002 and in May 2010%, the proportion of employees whose
pay was set by the award fell from 20.5 per cent to 15.2 per cent, the proportion of employees whose pay was set by a
collective agreement rose from 38.2 per cent to 43.4 per cent, and the proportion of employees whose pay was set by
an individual agreement (including common law contracts, legacy AWAs and other individual arrangements) fell from
41.3 per cent to 37.3 per cent.

43 ABS Cat. No. 6306.0.
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There is some evidence in the ABS survey that the recorded expansion in the coverage of collective agreements was
predominantly in the public sector rather than the private sector.* In both surveys around one-quarter of private
sector employees were covered by collective agreements.*

The ABS survey covers all employees, whether under state or federal legislation. DEEWR Trends in federal enterprise
bargaining covers only current federally registered collective agreements.46 It does not include state agreements,
unregistered collective agreements or federal agreements that have expired but not yet been replaced or terminated.

This data certainly shows an increase in the coverage of federal collective agreements. The number of employees
covered by current federally registered collective agreements rose by 35 per cent between September 2008 and
September 2011. Over this period employment as a whole rose by only 5 per cent. In those three years, however,
employers registered a large number of agreements made under legislation preceding the FW Act (evident in a June
quarter 2009 spike in approved federal collective agreements), and the federal jurisdiction increasingly incorporated
former state collective agreements.

In the Trends data for September 2008, current federally registered collective agreements covered around one-sixth
(16.3 per cent) of the total of persons employed in Australia. By 2011 they covered a little over one-fifth of all
employees (21 per cent).*’ Over the three years the proportion of private sector employees covered by current federal
collective agreements increased from 12.5 per cent to 16.2 per cent of total persons employed in Australia. Thisis a
more conservative estimate than that provided by the ABS survey, which uses the total of non-managerial employees
for its percentage calculations.*®

The Panel concludes that over the last decade or so collective agreements have become a somewhat more important
form of wage setting, and award minimums markedly less important. Individual arrangements have declined a little in
importance.

On the data available to the Panel there does not appear to have been a strong trend increase in the national share of
the private sector workforce covered by collective agreements over the last decade. While data is not yet available to
confirm this, it is likely there has been some recent pick-up in private sector coverage under the FW Act, with the
federal system now including a large number of private sector employees formerly covered by state systems. It is also
the case that some major employers who resisted collective bargaining under the 1996 and 2006 legislation have now
negotiated collective agreements. Examples include ANZ, the Commonwealth Bank, Rio Tinto, Telstra and Westpac.

On the data available to it, the Panel concludes that private sector collective bargains concluded under the FW Act
cover a significant and possibly a modestly increased share of private sector workers. Many of its findings and
recommendations therefore relate to the collective agreement stream under the FW Act.

“ The public—private split for the 2010 survey is not available but the change between 2002 and 2008 indicates the trend. In the August 2008 survey, the
proportion of employees covered by collective agreements had risen by around 2 per cent of all employees, but of those the proportion who were in the
private sector had fallen to half.

“ In August 2008, 96 per cent of public sector employees were covered by registered collective agreements. The public sector accounted for 19 per cent of
employees, and 39.8 per cent of employees were covered by registered or unregistered collective agreements. Of employees covered by collective agreements,
nearly half were public employees. Twenty-six per cent of private sector employees were covered by collective agreements.

46 According to ABS 6306.0, in 2010, 37 per cent of employees had their pay set by individual arrangements with their employer. The same survey indicates that
43 per cent of employees, or 3.9 million, had their pay set through collective agreements. The ABS survey includes state agreements and agreements that have
nominally expired. Data on agreements collected by DEEWR suggests that active federally registered agreements covered 2.4 million employees as at 30
September 2011.

47 By contrast, the ABS data indicates that more than double that share was covered by collective agreements. Non-current federal agreements and state public
employee agreements presumably explain the difference.

“8 Around 85 per cent of public servants are employed by state or local government. The FW Act covers public employees in Victoria, the ACT and the Northern
Territory. It does not cover public employees in NSW, Queensland, WA (other than those employed by corporations), South Australia or Tasmania (other than
local government). There are, however, numerous exceptions. For example, universities, councils and public utilities such as water and energy are often
covered by federal collective agreements. DEEWR data indicates that, as at 30 September 2011, 353,911 public sector employees outside of the Australian
Public Service were covered by current federal collective agreements. Many of these were in universities.
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Trade union density in the private and public sectors is unlikely to increase. On the evidence of the last decade, any
significant expansion of the coverage of collective agreements will depend more on employer initiation than on union
initiation. It is therefore prudent to expect that workplace relations will continue to depend to large extent on
employer-initiated arrangements. The creation and enforcement of employee rights will depend at least as much on
direct negotiation between an employee and their employer, on legislation and on regulatory authorities and courts as
on trade unions as representatives of employees.

Accordingly, the Panel recognises that awards will remain an important part of the industrial relations framework,
providing both minimums for the minority of employees who are paid at those rates and a reference set of pay scales
and conditions for the great majority who are paid above them. It also follows that flexibility in awards is as important
in removing impediments to high productivity as flexibility in the making of collective agreements. We assume periodic
reviews of modern awards into the future will continue the trend to shorter and less prescriptive documents, removing
some of the need for a capacity to vary awards for individual circumstances. Meanwhile, the Panel sees considerable
merit in making existing flexibility provisions in awards easier to use. At the same time, the Panel recognises that an
individual employee usually does not enjoy equality of bargaining power with an employer, and accordingly warrants
some legislative support for his or her bargaining position. A fuller discussion and the relevant recommendations are in
5.3.2 and 6.4.5 of this report.

4.4 Australia’s macroeconomic performance and the industrial relations
framework

Though vigorous debate about industrial relations continues, since the transition to an enterprise bargaining
framework at the beginning of the 1990s Australia has enjoyed a much stronger economic performance than it
experienced in the three previous decades. The changed industrial relations framework is certainly not the only cause
of Australia’s long-running economic success, but in combination with other reforms it is widely agreed to have made a
contribution. By moving the focus of industrial relations from arbitrated industry-level awards to bargaining at the
enterprise level, the changes legislated in the early 1990s provided incentives to improve workplace productivity and to
constrain wage increases overall within an enterprise’s capacity to pay. All four frameworks since 1992 have shared an
emphasis on market outcomes, agreement between employers and employees, and the minimisation of arbitration.

Since the early 1990s Australia has enjoyed a markedly lower average rate of growth of nominal wages, enabling
sustained low consumer price inflation. Using the common standard metric of full-time male ordinary time earnings,
wages increased at an average annual rate of 4.5 per cent from 1994-95 to 2010-11, compared to an average increase
of 7.4 per cent between 1981-82 and 1991-92. Using the more recent Wage Price Index measure (excluding bonuses),
wages have increased at an annual average rate of 3.6 per cent from 1997 to 2011 (see Chart 4.2).
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Chart 4.2—Annual percentage change in the Wage Price Index
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Chart 4.2 shows the annual (four-quarterly) percentage change in the quarterly Wage Price Index—ordinary time hourly rates of pay excluding
bonuses in the private and public sector for all industries in original terms. As the series only begins in the September quarter of 1997, the period
covering the IR Act and the IR Act post-1993 are excluded from this series. The horizontal lines in each legislative period represent the average annual
rate of change in the Wage Price Index for each of the workplace relations periods. Source: ABS, Labour price index (Cat. No. 6345.0), Table 8B.

While the average weekly earnings measure has been more volatile, wage increases measured by the Wage Price Index
have moved within a fairly narrow range from year to year.

Though nominal wages growth has been restrained, real wages have increased more than in earlier decades. Real
wages did not increase in the period 1983-84 to 1991-92, compared to an annual average real increase of 1.8 per cent
using male full-time AWOTE in the period 1994-95 to 2010-11.

The good consumer price inflation performance, underpinned by moderate growth in nominal wages, has in turn been
congenial to a sustained economic upswing. In the 30 years from 1960 to 1990 Australia experienced six recessions. In
the two decades since, it has enjoyed an uninterrupted expansion in output, with only a few scattered quarters in
which output did not improve on the previous quarter (see Chart 4.3). Over those two decades the unemployment rate
fell to a little over 5 per cent, and both the number of people with jobs and real per capita income increased half as
much again. Labour force participation increased over the period by around two percentage points.49

“9T065.2 per centin April 2012 versus 62.9 per cent in April 1992. Using data from ABS Cat. No. 6202.0.
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Chart 4.3—Growth in real GDP (dashed line) and RBA-adjusted CPI (solid line)
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Sources: Real GDP statistics are from ABS, Australian national accounts: national income, expenditure and product (Cat. No. 5206.0), Spreadsheet
Table 1. CPI statistics are from RBA (2012), Statistics, Table G1, ABS CPI series, adjusted by the RBA for 1999-2000 tax changes and changes in
mortgage interest rates prior to the September quarter 1998, downloaded from www.rba.gov.au.

Chart 4.4—Wage and profit shares of total factor income
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Source: ABS, Australian national accounts: national income, expenditure and product (Cat. No. 5206.0), Spreadsheet Table 20.

Though real wages have increased, the corporate profit share of total factor income has continued the trend increase
as a share of factor incomes evident since the middle of the 1970s. The corporate profit share was 25 per cent when

the enterprise bargaining system was introduced in 1993. It has risen to around 29 per cent in recent years, as shown in
Chart 4.4.
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In past decades high wage increases won through industrial pressure in certain industries were at times passed on
more widely through arbitral relative wage justice decisions. The system was particularly vulnerable during periods of
rapidly rising commodity prices. In the year to the June quarter 1975, male full-time average weekly ordinary time
earnings (AWOTE) rose 28 per cent. In another burst of wage inflation, male AWOTE rose 18 per cent in the year to the
September quarter 1982.% Both were periods of quite rapid increases in commodity prices.

Under the enterprise bargaining framework, wage increases in one industry do not necessarily flow to another. Over
the last five years of historically high commodity prices, the average annualised growth rate of the Wage Price Index
has been 3 % per cent, as it has been for the last decade. The wage increases negotiated in new enterprise bargains
have averaged 4 per cent over the same period.

Chart 4.5—Real AWOTE, selected industries
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Sources and notes: Average weekly ordinary time earnings for adults working full time by industry in original terms from ABS, Average weekly
earnings, Australia (Cat. No. 6302.0). These were deflated by the RBA adjusted CPI from Chart 4.3. Real wages were calculated as an index, with
August 1994 = 100.

Within the overall outcome, however, there has been considerable dispersion by industry. In the six years to the
December quarter of 2011, for example, a period which corresponds to markedly higher commodity prices and the
beginnings of the boom in mining investment, the Wage Price Index for mining rose 33 per cent and for construction 29
per cent, while the increase for the workforce overall was 25 per cent. Using male average weekly ordinary time
earnings the pattern was more emphatic, with mining increasing 53 per cent, construction 45 per cent and the all
industries measure 33 per cent. In the decade to 2007 the ratio of the industry with the highest average weekly
earnings to the industry with the lowest ranged around two. It has since increased to 2.4, again indicating a wider

%0 ABS Cat. No. 6302.0, June quarter 1976 and September quarter 1984. (The 1975 figure is for non-managerial adult male full-time workers, excluding paid
overtime. The annual growth rate in average weekly earnings per employed male unit was also very high, at 22 per cent. The 1975 calculations are in seasonally
adjusted terms, as reported by the ABS in the publication. The calculations for the year to the September quarter 1982 are in original terms (but as they are

over four quarters, seasonality should not be problematic) as seasonally adjusted data for male AWOTE is not reported in the early 1980s issues of ABS Cat. No.
6302.0.)
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dispersion of wage outcomes in response to structural change in the economy.” Chart 4.5 shows the dispersion by real
wages, by industry, since 1994.

There is also a good deal of wages growth variation by region, again responding to supply and demand. Chart 4.6,
prepared for the Panel, indicates that the rate of wage growth responds to the unemployment rate in the states and
territories of Australia. There is faster wage growth and a lower unemployment rate in two of the most resource-rich
regions of Australia (Western Australia and the Northern Territory) and slower wage growth in the less resource-rich
regions (such as Tasmania). This is occurring in the context of moderate wage growth for Australia as a whole,
indicating that fast wage growth in a state or territory with a tight labour market has not spilled over into fast wage
growth in states or territories with slacker labour markets.

Chart 4.6—Growth in real WPI versus unemployment rate, by state/territory
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Sources: ABS (2012), Labour force, Australia, March 2012 (Cat. No. 6202.0) for unemployment rates; ABS (2012), Labour price index, Australia,
December Quarter 2011 (Cat. No. 6345.0) for Wage Price Index (WPI). The WPI used is for total hourly rates of pay excluding bonuses, in original
terms, for the four quarters to the December quarter 2011, while the unemployment rates are for November 2011.

The dispersion of wage outcomes by region is also apparent over time, as demonstrated in Chart 4.7, which shows real
AWOTE by state and territory. Western Australia experienced considerable growth in wages compared to other states

and territories. This is most likely due to the increases in wages and flow-on effects of the mining boom compounded
by skill shortages.

51 ABS Cat. Nos 6302.0, 6345.0.
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Chart 4.7—Real AWOTE, by state and territory
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Source: ABS, Average weekly earnings, Australia (Cat. No. 6302.0), Spreadsheet Table 11A to 11H, various issues; Average weekly earnings, states and
Australia (Cat. No. 6302.0), various issues; and RBA CPI series. Data from November 1992 is in trend terms, while data prior to this date is in original
terms.

The most striking labour market outcomes since the shift away from arbitration are the gradual but persistent decline
in unemployment and the movement of wages growth within a relatively narrow range compared to previous
experience. These twin outcomes suggest that the minimum rate of unemployment, consistent with steady as opposed
to accelerating wages growth, has fallen markedly since the broad shift away from arbitration and towards agreement
making. As Borland remarks>? of this development, ‘Part of the explanation may be the shift to enterprise bargaining
that occurred in the mid-1990s’. There have been periods in which an increase in wages growth was sufficiently
concerning to the Reserve Bank that it added to the case for tightening policy. This appears to have been the case, for
example, in 1994 and again in 2005. But in neither case was it necessary to force a major increase in unemployment to
bring wages growth down to a rate consistent with the RBA’s inflation target.

More flexible labour market arrangements played a significant part in supporting continued strong growth without
wage spillovers or inflationary pressures following the sharp improvement in the terms of trade after 2003, as well as
limiting the impact of the global financial crisis (GFC) on unemployment by allowing for adjustments in hours worked
rather than layoffs.>®

Australia has seen favourable labour market outcomes over the past two decades, which have been pertinent to
Australia’s extraordinary run of prosperity over the period. Because of the increase in jobs and real wages, the benefits
of increasing prosperity in Australia have been widely shared. In considering proposals to change the industrial relations

%2 ) Borland, ‘Industrial relations reform: chasing a pot of gold at the end of the rainbow?’, lecture given at the University of Melbourne on 19 March 2012 by
Jeff Borland as returning Visiting Professor of Australian Studies at Harvard University.
http://www.economics.unimelb.edu.au/staff/jib/documents/harvardtalk.pdf.

%3 D Gruen, ‘A tale of two terms-of-trade booms’, presentation to the Australian Industry Group Economy 2006 Forum; M Plumb, M Baker & G Spence, ‘The
labour market during the 2008-09 downturn’, RBA Bulletin, March quarter 2010, Reserve Bank of Australia, Sydney.
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framework, an important criterion for the Panel has been to avoid recommending alterations that might threaten that
success.

4.5  Productivity

Productivity measures output against inputs. In the long run, unless the growth of output exceeds the growth of labour
inputs, living standards cannot improve. Labour productivity is the output produced per hour of work, and is one
measure of productivity. Another is multifactor productivity (MFP), which is the output produced per unit of combined
capital and labour.

Over the last 35 years Australia’s labour productivity growth has averaged 1.7 per cent per year and its GDP growth 3.2
per cent per year. The growth of output per hour worked therefore contributed to slightly more than half of the GDP
growth rate. The remainder is additional hours worked, which averaged an annual increase of 1.5 per cent over the 35-
year period. The growth of hours worked was close to the annual average growth of the population, which was 1.4 per
cent.” At an annual average of 1.8 per cent, the growth rate of real income per head, or living standards, was therefore
very close to the growth rate of labour productivity. In the Australian experience, as in that of most countries, the
growth of labour productivity over the long term will closely match the growth of living standards or real income per
person (see Chart 4.8).

Chart 4.8—Sources of growth in living standards
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Source: Australian Treasury, Australia to 2050: future challenges, the 2010 Intergenerational Report—overview.

Australia’s productivity growth has slowed in recent years. The most reliable comparisons of productivity growth are
based on productivity growth cycles. Chart 4.9 shows that during the most recent cycle, 2003-04 to 2007-08, annual
growth in labour productivity averaged 1.1 per cent per year (in the ‘market sector’).>® This is down on the average
annual growth of 2.4 per cent recorded between 1998-99 and 2003-04, and is also below the long-term average
growth rate of 1.8 per cent per year (1998-99 to 2007-08). While there has not been a completed productivity cycle
since 2007-08, average annual growth in labour productivity from the June quarter 2008 to the March quarter 2012
was 1.7 per cent.*®

% ABS Cat. No. 5204.0, 3101.0. The compound annual growth rates of both the labour force and employment averaged 1.9 per cent over the 35 years to the
December quarter 2011 (ABS Cat. No. 6202.0, 6203.0), showing the influence of a growing share of part-time work. Over those years unemployment rose and
then returned to close to its starting rate.

% This is based on the current 16-industry definition (divisions A to N, R and S) of ‘market sector’. The ABS’s adoption of the new definition of ‘market sector’
(16 industries—ANZSIC (2006) divisions A to N, R and S) follows implementation of new international standards. Sourced from ABS, Australian system of
national accounts (Cat. No. 5204.0).

% ABS, Australian national accounts: national income, expenditure and product (Cat. No. 5206.0), trend labour productivity (market sector).
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Chart 4.9—Labour productivity growth for growth cycles, 1973-74 to 2007-08
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Sources: ABS, Experimental estimates of industry multifactor productivity, 2010-11 (Cat. No. 5260.0.55.002); ABS, Australian system of national
accounts, 2010-11 (Cat. No. 5204.0).

45.1 International comparisons

The measures are less reliable, but it appears Australian productivity growth has also faltered compared to
international peers. Australia’s productivity performance improved markedly during the 1990s compared with other
countries in the OECD. Australia’s average annual multifactor productivity growth rate rose from 12th among 16 OECD
countries in the 1985 to 1994 period to fourth among a slightly expanded group of 18 countries between 1994 and
1999.>" However, Australia’s productivity performance has since deteriorated, with Australia ranking 14th among 18
OECD countries in the 1999 to 2007 period.ss'

Chart 4.10, prepared for the Panel, shows an international comparison of growth rates of MFP for Australia and each
member of the Group of Seven (G7) major countries. Based on OECD statistics”, the chart shows Australia’s average
rate of change in MFP was substantially slower in the 2000s than in the 1990s. Australia’s average rate of change of
MFP in the 2000s was well below the three top-performing countries (USA, UK and Japan).

%7 pC, submission to the House of Representatives Standing Committee on Economics, 2009.
58

ibid.
% In a speech to the Melbourne Institute Economic and Social Outlook Conference titled ‘Sustaining growth in living standards in the Asian Century’, delivered
on 30 June 2011, the Secretary to the Treasury, Martin Parkinson, conducted a similar international comparison to that provided in Chart 4.10. However, MFP
statistics for Australia and the G7 have been revised extensively by the OECD since then.
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Chart 4.10—G7 economies and Australia, annual average MFP growth rates, 1990s and 2000s
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Source and notes: Calculated by DEEWR staff from statistics from the OECD’s Multifactor Productivity Dataset downloaded from OECD.Stat on 13
March 2012, with calculations based on the year-by-year percentage changes in MFP reported by the OECD. Compound average annual growth rates
were based on whole decades, with the following exceptions necessitated by missing data in the OECD dataset: Germany in 1990s (1992 through
2000), UK in 2000s (2000 through 2007), Australia and Japan in the 2000s (2000 through 2008), and France and Italy in the 2000s (2000 through
2009). Partly as a result of the missing data for Australia, the estimate for Australia for the 2000s is different from the estimate calculated by DEEWR
staff of 0.2 per cent per annum from the ABS Annual system of national accounts 2010-11 (Cat. No. 5204.0).

45.2 Labour productivity and multifactor productivity

The labour productivity and multifactor productivity measures tell somewhat different, though not contradictory,
stories over the last two decades (see Chart 4.11). Both show rapid increases from the early to mid-90s through to the
early years of the new decade, with labour productivity growing somewhat faster than multifactor productivity. Labour
productivity growth then slowed but remained positive in each year until 2010-11, when the level of labour
productivity declined. Multifactor productivity has been much weaker, with the level declining each year (except 2009—
10) from 2003-04 through the latest available year, 2010-11.
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Chart 4.11—Labour and multifactor productivity
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Source: ABS, Annual system of national accounts 2010-11 (Cat. No. 5204.0), Spreadsheet Table 13. The data is in original terms and the series begins
in 1994-95. Both series are on an ‘hours worked’ basis (i.e. not the ABS analytical series, which has been adjusted for changes in labour quality).

453 Causes of changes in productivity growth rates

Productivity growth is difficult to reliably measure because it comes from a variety of sources. It is calculated as a
residual—the amount of output growth that remains after allowance is made for the contribution of growth in inputs. It
is therefore subject to errors and uncertainties in the output and input measures. In the market sector, where prices
provide an indicator of quality that can be used to compare the value of new goods and services to the old versions that
they replace, it is possible to make useful estimates of productivity. The market sector comprises two-thirds of the
economy. In the non-market sector—health, education, defence, government administration—it is difficult to separate
price changes (the value of output) from changes in the quality and quantity of services (the level of inputs). With
strong employment growth in the services sector and the non-market sector, it becomes increasingly difficult to
determine the relative contributions of different sectors to aggregate productivity.60 That said, it is possible to make
some observations on the measures we have.

Much of the difference between the labour productivity and multifactor productivity measures is explained by the rapid
acceleration of business investment and of capital formation more broadly from around 2001-02. While labour
productivity compares additional output only to additional labour hours, multifactor productivity compares additional
output to the joint contribution of additional labour and capital. After little change as a share in the 1990s, private
business investment rose from 9 per cent of GDP in 2001-02 to 15 per cent of GDP in 2010-11. Through calendar year
2011 it reached 18 per cent of GDP in real terms and is probably headed higher. As a share of GDP, business investment
thus doubled over the decade. The increase was accompanied by an abrupt and continuing decline in the productivity
of capital in the market sector, which fell by 20 per cent from 2001-02 to 2010-11.%" The rapid decline in capital
productivity, or output per unit of capital services, indicates that over the period additional investment was not fully

8 |nquiry into raising the level of productivity growth in the Australian economy, House of Representatives Standing Committee on Economics, April 2010,
Canberra.
61 ABS Cat. Nos 5204.0, 5206.0.
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requited by corresponding additional output. As major projects are completed, however, and the production phase of
an investment boom succeeds the construction phase, the benefits of the previous investment will become more
apparent in higher output and firmer growth in productivity.

Multifactor productivity measures what is left over in output growth after the contributions from additional capital and
additional labour are accounted for. In the last decade there has been nothing left over. On the contrary, the joint input
of labour and capital has been growing faster than output. In the decade to 2010-11, market sector capital services
input rose 72 per cent, labour hours in the market sector rose 17 per cent and gross value added for the market sector
increased 37 per cent.®? Over that period the additional capital was not requited by additional output.

Labour productivity growth is the sum of capital deepening plus the change in multifactor productivity. A decline in
multifactor productivity is therefore likely to be associated with a decline in the rate of growth of labour productivity.

454 Productivity in specific industries

The business investment boom is an important part of the broad explanation for the decline in multifactor productivity
and the slowdown in labour productivity growth. There are also industry-specific contributions, some of which are
partly related to the investment boom. See Chart 4.12 for a comparison of labour productivity by industry.

The mining industry has experienced high prices, increasing incentives to exploit lower quality and less productive
sources of minerals and energy. At the same time it has experienced some depletion of mineral resource deposits,
especially in coal, oil and gas extraction. High prices have also spurred additional investment, much of which has not yet
been requited in additional output. Finally, the rapid growth of the workforce has meant that the average workforce
experience of a miner has been falling. These developments have sharply reduced the level of productivity in the
industry over the last decade. Rising national income associated with the commodity price boom has led to higher
prices and profits. The real price of labour measured by the GDP deflator has fallen, though it has increased when
measured against the CPI. As a result, in recent years in some industries, such as mining, it has been profitable for
businesses to increase employment despite declining productivity. In 2009, PC chairman Gary Banks noted that ‘with
buoyant demand and tight labour markets, efforts are likely to have been made to satisfy demand even at the expense

of increased input costs, as long as additional profits could be made’.®®

The agriculture, forestry and fishing sector has not contributed as much as it otherwise could to Australia’s overall
productivity performance because of the persistent drought over most of the last decade, followed more recently by
flooding and cyclones over the last two years (especially Cyclone Yasi in North Queensland).

Productivity in the electricity, gas, water and waste industry has been affected by big increases in capital and labour
inputs, together with significantly reduced output growth. Reduced rainfall has seen both a managed reduction in
urban water consumption and new capital investments in recycling and desalination. Much electricity investment has
been in peak load.

62 ABS Cat. No. 5204.0, Table 13.
88 G Banks, ‘Back to the future: restoring Australia’s productivity growth’, presentation to the Melbourne Institute / Australian Economic and Social Outlook
Conference, ‘The Road to Recovery’, 5 November 2009.
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Chart 4.12—Labour productivity indices, by industry
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455 Changing composition of the workforce

Productivity growth in the economy as a whole depends not only on productivity growth in individual industries but
also on the changing composition of the economy. Even if productivity within each industry is unchanged, for example,
the productivity of the economy can change if the relative sizes of different industries and their workforces change. This
was examined for the Panel using a shift share analysis of industry contributions to labour productivity growth in the 19
employing industries in Australia over the last two decades (details in Appendix D).

The analysis indicates that changes in industry composition have, on balance, been adding to rather than subtracting
from labour productivity in the last decade.®* Without changes in the relative size of industry employment, labour
productivity over the whole decade would have been four percentage points lower than it was. The impact is most
apparent in mining, where the overall sharp decline in labour productivity in the industry has been compensated for by
the doubling of the industry workforce. Because mining has a high absolute level of productivity, the increase in its
workforce offsets the decline in its productivity.*

On the other hand, an increase in the share of hours worked over the past decade in construction, health care and
social assistance, and arts and recreations services reduced overall labour productivity growth because the absolute
level of productivity in these industries is below the average for the economy as a whole. For the same reason, the

% That is, from calendar year 2001 to calendar year 2011.

% While we can, in an accounting sense, measure the contribution of productivity growth within an industry separately from the effect of its changing size, in
reality the two are connected. This connection is represented in the shift share analysis In Appendix D by the interaction term between these two effects.
Mining has a large negative interaction term because the fall in productivity has been combined with an increasing labour share. However, this negative
interaction term is outweighed by the positive effect of the growth in the labour share in mining. Despite labour productivity in mining falling by more than half
over the decade, it remains more than three times the all-industry average.
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decline in the share of hours worked in the agriculture, forestry and fishing, retail trade, and accommodation and food
services industries increased overall labour productivity growth.*®

By contrast, the much stronger labour productivity growth over the previous decade® was driven by productivity
growth within industries, while labour shifts among industries subtracted slightly from overall labour productivity
growth. Over this time, labour productivity grew particularly strongly (i.e. greater than 50 per cent over the decade) in
wholesale trade; financial and insurance services; mining; and electricity, gas, water and waste services.

45.6 The impact of economic reform in the 1980s and 1990s

The poor productivity performance of the last decade is in sharp contrast to the excellent productivity performance for
the previous decade. It is difficult to prove any particular factor caused changes in productivity. The transition to
enterprise bargaining coincided with an upswing in productivity growth, though, as Borland remarks, ‘We have very
little direct evidence of [the] effects of labour market reform on labour productivity in the 1990s’.® Economic analysis
suggests a link between bargaining and labour productivity,69 but the work is by no means conclusive. While it is
difficult to isolate the effect of labour market reform, the Panel accepts that Australia’s productivity performance in the
1990s probably benefited from important economic reforms implemented then and in the prior decade. Reform began
with liberalisation in financial markets and the floating of the exchange rate, and continued with substantial cuts to
import tariffs. These reforms were followed by corporatisation and privatisation of government businesses, the major
labour market reforms described earlier, competition reform, and the adoption of disciplined monetary and fiscal
policies guided by targets.

Itis widely, though certainly not universally, agreed among analysts that these economic reforms of the late 1980s and
early 1990s, including the transition to enterprise bargaining in 1993, removed impediments to more efficient
production. These reforms may account for a significant part of the upswing in productivity through the 1990s.

Changes in measurement may also have played a small part in the apparent decline in productivity growth.”

457 Changes in the legislative framework for industrial relations

It follows from the preceding discussion that the sources of productivity growth are diverse. The shift share analysis just
discussed, for example, demonstrates that an important source of labour productivity change is shifts in the
composition of the workforce and output between industries with widely different levels of labour productivity. The
discussion of the investment boom shows paradoxically that a period of very high investment may be associated with a

% | abour productivity growth is decomposed into three parts: the within industry effect, the between industry effect and the interaction effect.

%7 That is, from calendar year 1991 to calendar year 2001. Labour productivity growth (real GVA per hour worked in seasonally adjusted terms) was slightly
more than twice as strong at 25 per cent over this decade, compared with growth of 12 per cent over the most recent decade.

% ) Borland, ‘Industrial relations reform: chasing a pot of gold at the end of the rainbow?’, lecture given at the University of Melbourne on 19 March 2012 by
Jeff Borland as returning Visiting Professor of Australian Studies at Harvard University, p. 9.
http://www.economics.unimelb.edu.au/staff/jib/documents/harvardtalk.pdf.

% Tseng and Wooden (2001), in Enterprise bargaining and productivity: evidence from the Business Longitudinal Survey, Melbourne Institute Working Paper no.
8/01, Melbourne Institute of Applied Economic and Social Research, University of Melbourne, Victoria, found that firms with employees covered by enterprise
agreements had productivity levels that were higher than comparable firms with employees covered by awards. In a review of the evidence, Loundes, Tseng
and Wooden, in ‘Enterprise bargaining and productivity in Australia: what do we know?’, the Economic Record, vol. 79 pp. 245-58, June 2003, found that the
research to that date has been inconclusive in terms of causation. Connolly, Herd, Chowdhury and Kompo-Harms, in ‘Enterprise agreements and other
determinants of labour productivity’, paper presented to the Australian Labour Market Research Workshop, University of Western Australia, 6-7 December
2004, estimated that the proportion of employees covered by federal registered agreements (and unregistered collective agreements) had a significant positive
effect on labour productivity in the long term. This research was conducted at a time when federal and state agreements were generally moving in proportion
with each other. In an as yet unpublished follow-up analysis in 2012, made available to the Panel, Connolly, Trott and Li estimate that the proportion of
employees covered by federal and state registered agreements (and unregistered collective agreements) has a significant, lagged positive effect on labour
productivity in the long run. The lag on the workplace agreements variable increases the probability that the relationship between these two variables is causal
and not merely an association.

" The new expanded definition of the ‘market sector’ has resulted in the inclusion of more service industries in headline productivity measures. This in turn has
resulted in lower multifactor productivity growth rates relative to past releases, as some service industries tend to have relatively lower multifactor productivity
growth rates. Generally, this is seen as a minor explanation of the trend decline in productivity.
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decline in multifactor productivity and a slowdown in labour productivity growth if the investment is not initially
requited by increased output.” There may be large gains in productivity from a suite of economic reforms, but the
reforms will not necessarily lead to continuous productivity enhancements except to the extent they entrench
competition and flexibility. To the extent productivity gains arise from removing workplace impediments and
restrictions—for example, in over-manning or other restrictive workplace practices—they will also be one-off gains.
Unique changes in particular industries, in this case mining and utilities, may have significant effects on national
productivity. We know that technological innovation accounts for a good deal of multifactor productivity growth in the
long run, and that increased human capital in the form of higher skills or greater adaptability to new tasks will increase
the quality of labour inputs. Most of these diverse sources of productivity gains are unconnected or only loosely
connected with changes in the workplace or with bargaining between employees and employers.

Chart 4.13—Growth in real GVA per hour worked (trend)
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Source: ABS, Australian national accounts: national income, expenditure and product (Cat. No. 5206.0), Spreadsheet Table 1.

The case was argued in some submissions that the productivity pattern could be explained by the differences between
the particular industrial relations frameworks over the period. The Panel was not satisfied that there is evidence to
support this explanation. Productivity growth accelerated under the IR Act post-1993 and the early years of the WR Act
but then slowed. Labour productivity continued to grow at a subdued pace under Work Choices, but multifactor
productivity declined under both that framework and the FW Act. Over the two decades labour productivity growth
was slowest under Work Choices, which arguably imposed the fewest constraints on management decisions (See Chart
4.13). Of the four frameworks, the FW Act is most similar to the IR Act post-1993. While productivity flourished in the IR
Act post-1993 period, however, it has grown only slowly under the FW Act. Differences between the legislative
frameworks evidently do not explain the differences in productivity growth over those periods.

While the productivity record over the last decade or so is disappointing, the Panel notes that recent quarterly numbers
point to some improvement. For the four quarters to the March quarter of 2012, gross value added per hour worked in

™ Dean Parham, in his recent PC paper Australia’s productivity growth slump: signs of crisis, adjustment or both?, concludes that ““Normal” rates of productivity
growth can be expected to return, once the transitions to new productivity levels have run their course’. PC, April 2012.
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the market sector (labour productivity) increased by 5.3 per cent—two and a half times the average through-the-year
rate of growth of previous decades.”® Treasury and Reserve Bank of Australia forecasts in May 2012 both looked to
somewhat faster labour productivity growth over the next few years than the last few years. While far too early to
suggest a recovery in productivity growth, the more recent experience is consistent with the upswing that may be
expected as output picks up in industries such as mining and utilities and as investment over the past decade is requited
in higher output.

Though the Panel has seen no convincing evidence that the FW Act impedes productivity growth, it is concerned that
productivity growth has slowed. In the long run and for the economy as a whole, productivity growth provides for
sustained increases in real wages and in national living standards.

The Panel has therefore considered a range of changes both to the administration and the provisions of the FW Act that
may contribute to restoring faster productivity growth than has been evident over the past decade. The proposals are
discussed at the end of this chapter and developed in greater detail elsewhere.

4.6  Other aspects of industrial relations and economic performance

In this section we examine additional economic issues related to the operation of the FW Act that have been raised in
submissions or in public debate. Where pertinent, we examine whether a significant difference between the provisions
of the FW Act and the preceding Work Choices legislation may be affecting labour market performance.

4.6.1 Inflationary wage and salary increases
Some submissions to the Panel drew attention to the growth of labour costs.

For an unchanged profit share of factor income, it is not possible in the long run to maintain the Reserve Bank’s target
of annual consumer price inflation between 2 per cent and 3 per cent on average unless wages growth is between 2 per
cent and 3 per cent per annum plus the growth of productivity per annum. The growth rate of wages minus the growth
of productivity, or the growth of nominal labour costs per unit of output, is thus an important guide to the consistency
of wages growth with the central bank’s inflation target.

In the last two decades labour cost per unit of output, or nominal unit labour cost (see Chart 4.14), has on average
increased 2.2 per cent a year. Between the decades, however, the outcome was quite different. From 1991-92 to
2001-02 nominal unit labour costs grew at an annual average of 1.3 per cent. From 2001-02 to 2010-11 they grew at
an annual average of 3.3 per cent.

At first glance, the relatively high growth of unit labour costs over the last decade might suggest a problem, not only
with the FW Act but with the two legislative schemes that preceded it.

Assessing the significance of changes in nominal labour costs is complicated, however, because of big increases in
commodity prices and nominal national income over the period. Despite the somewhat higher average rate of growth
of nominal unit labour costs between 2001-02 and 2010-11, headline CPI inflation over the period was just under 3 per
cent on average. Not only was consumer price inflation broadly within the central bank target band (other than in

"2 ABS, Australian national accounts: national income, expenditure and product, March quarter 2012, (Cat. No. 5206.0), Spreadsheet Table 1, using seasonally
adjusted data. The March quarter National Accounts were released shortly before the finalisation of the report. The quarterly and annual rates of labour
productivity growth should be interpreted with caution, as they are prone to volatile and cyclical effects and are often revised in subsequent releases as more
information becomes available. Trend labour productivity in the market sector increased by 1.2 per cent over the March quarter 2012 and rose by 3.9 per cent
over the year to the March quarter 2012. This was the highest annual result since the June 2004 quarter (4.7 per cent). The quarterly increase in trend labour
productivity in the market sector was due to gross value added market sector rising by 0.9 per cent over the quarter, while hours worked in the market sector
fell by 0.3 per cent over the same period. For all sectors, trend labour productivity increased by 2.8 per cent over the year to the March quarter 2012. In
quarterly terms, trend labour productivity increased by 0.9 per cent over the March quarter 2012.
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2008), but the corporate profit share of factor income increased over the period, as it has since the mid-1970s. The
corporate profit share of factor income was 24.8 per cent in 2001-02, and 28.4 per cent in 2010-11.

The reconciliation of these apparently contradictory outcomes of stable average price inflation, higher average growth
of nominal unit labour costs and a rising profit share is through the sharp increase in prices for Australian non-rural
commodity exports over the period.

Chart 4.14—Annual growth rate of nominal unit labour costs, whole economy
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Source: ABS, Australian national accounts: national income, expenditure and product December quarter 2011 (Cat. No. 5206.0), Spreadsheet Table 38.
Data in trend terms, percentage change from same quarter in previous year.

From the end of 2002 to the end of 2011 the Wage Price Index increased 40 per cent. Reflecting the lack of labour
productivity growth over the period, nominal unit labour costs rose 36 per cent. Consumer prices rose 29 per cent. But
the broadest measure of price increases for Australian production, the non-farm GDP deflator, rose 44 per cent. This
meant that while average real wages rose from the point of view of employees, the rate of increase in the cost of
labour was less than the rate of increase in the value of production. The corporate profit share of factor income rose
and real unit labour costs (nominal unit labour costs deflated by the GDP deflator rather than the CPI) fell by 6 per cent
over the period. By comparison, and despite the much better increase in productivity and the much lower increase in
nominal unit labour costs, real unit labour costs fell by 5 per cent in the decade to the December quarter 2002—only 1
per cent less than the following nine years.

The effect of commodity price increases is strikingly apparent in the mining industry. When nominal labour costs are
adjusted by the deflator for that industry, real unit labour costs in mining have fallen quite markedly over the decade—
despite a major fall in labour productivity (see discussion in 4.5.6) and relatively rapid growth in nominal wages.

Chart 4.15 shows annual indices of real unit labour costs by industry (1994-95=100, when the ‘All Industries’ series
begins).
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Chart 4.15—Real unit labour costs, selected industries
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Source: DEEWR calculations based on ABS, Annual system of national accounts 2010-11 (Cat. No. 5204.0), Australian national accounts: income,
expenditure and product, December quarter 2011 (Cat. No. 5206.0) and Labour force, detailed, quarterly, Feb 2012 (Cat. No. 6291.0.55.003).
Commaodity prices have since stabilised, however, and may well decline in coming years. In the medium and long
term—and again assuming stabilisation in the profit share of factor income—the Panel accepts that, for wages growth
to continue at its long-term average of 4 per cent, labour productivity growth needs to average at least 1.5 per cent to
be consistent with inflation no higher than 2.5 per cent.

Since wages growth has been reasonably stable, the variations in the growth rate of nominal unit labour costs reflect
changes in productivity growth, as discussed in the previous section. The Panel’s recommendations on productivity by
implication also cover the issue of unit labour costs.

4.6.2 Industrial disputes

Measured as days lost, the level of industrial disputation today is a small fraction of the experience of the 1980s, let
alone earlier decades. In 2011, 241,000 working days were lost in industrial disputes. The average level during the
1980s was around six times higher.

Some employers contended in their submissions that the introduction of the FW Act has led to a large increase in
industrial disputation. For example, the Ai Group submitted that ‘over the past year there has been a huge increase in
the level of industrial action. A significant proportion of the industrial action relates to union claims which would have
been prohibited under the Workplace Relations Act 1996".” Chart 4.16, which is modelled on a similar one by Professor
Jeff Borland, shows average working days lost per thousand employees over each of the legislative frameworks.

"8 Ai Group submission, p. 24.
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Chart 4.16—Industrial disputes, Australia, 1988-2011
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Sources and notes: DEEWR calculations from ABS 6291.0.55.003 & 6321.0.55.001. Based on, and extending, Figure 15, ‘Industrial relations reform—
chasing a pot of gold at the end of the rainbow?’, lecture by Prof. Jeff Borland given on 19 March 2012 at University of Melbourne. The averages
calculated for the Work Choices (2006 to mid-2009) and Fair Work Act 2009 (mid-2009 onwards) periods are different from Prof. Borland’s estimates
because the estimates in the chart presented here are based on weighted averages for the quarters covered by these workplace relations
arrangements, whereas Prof. Borland’s estimates appear to be based on calendar-year averages. Figures for 2011 were raised by industrial disputes
among public servants working for the NSW Government, who were not covered by the FW Act.

On the other hand Forsyth and Stewart submitted that the official figures on days lost to industrial action disclose no
significant increase in industrial action since the FW Act took effect. They say that ‘industrial action has all but
disappeared in most parts of the private sector and only a minority of Australian businesses now experience co-

ordinated work stoppages’.”

The Panel notes that the number of days lost to industrial action under the FW Act has remained within the band of
historically low levels (127,000 in 2010 and just over 240,000 in 2011, compared to an average of around 230,000 over
the previous 10 years) that have prevailed over the last decade. Taking into account that the number of agreements
being renegotiated in 2011 (8,335) was significantly higher than in 2010 (5,133), the 2011 dispute level is not out of line
with recent experience. Of days lost in 2011, one-third were in the education and health category and are likely to have
been largely due to teacher and hospital disputes in NSW and hospital disputes in Victoria. The NSW teacher and
hospital disputes were not under the FW Act.

™ Forsyth & Stewart submission, p. 21.
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Chart 4.17—Industrial disputes and employees in expired/terminated agreements
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Source: ABS, Industrial disputes, Australia (Cat. No. 6321.0.55.001), Spreadsheet Table 3B, Workplace Agreements Database, and Labour force,
Australia (Cat No. 6202.0), Spreadsheet 1.

A total of 18,315 agreements covering 2.44 million employees were approved under the FW Act between 01 July 2009
and 31 March 2012.” Negotiation of only a small minority of these agreements occasioned strikes or lockouts. For
example, the ABS industrial disputes data for the March quarter 2012 shows that 36 disputes commenced and a total of
43 disputes occurred in the quarter. Not all of these disputes related to the renegotiation of federal agreements. In the
same quarter, 2105 federal enterprise agreements were approved.

In a recent analysis’® Peetz concludes that ‘the level of industrial conflict under the early FW Act is more like that under
Work Choices than like any system that preceded it, and it is much lower than under the EB Accord or the period
preceding the move to enterprise bargaining’.”” Peetz’s data indicates that strike density under the early FW Act was a
quarter of the level of the WR Act period and almost 90 per cent lower than in the period 1991-96. He notes that the
fall in strike density is much greater than the decline in union density over the same period.”

As Chart 4.17 indicates, the level of disputation is related to the expiry and renewal of collective agreements and may
be elevated when a large number of agreements come up for renewal within the same period.

4.6.3 Flexibility and mobility

Some submissions argued that the FW Act impedes flexibility in work patterns and the organisation of work, and thus
diminishes productivity. In a variety of ways a number of employer submissions argued that flexibility would be
enhanced by a return to individual arrangements between employers and employees which could undercut particular
provisions of awards or agreements and be made a condition of employment. In various submissions these proposed

" DEEWR Workplace Agreements Database.

" ‘Industrial conflict with awards, choices and fairness’ in the forthcoming publication Rediscovering collective bargaining: Australia’s Fair Work Act in
international perspective.

"7 peetz, supplementary, attachment 2, p. 16.

" ibid.
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arrangements might or might not be subject to a no-disadvantage test in respect of the underlying award agreement.
The Panel has rejected this approach.

That said, the Panel sees considerable scope for increased use of individual flexibility arrangements, and recommends
changes intended to encourage their wider adoption. These recommendations are summarised at the conclusion of this
chapter and discussed in detail in the relevant section of the report.

More broadly, the Panel observes that the Australian industrial relations system exhibits a reasonably high degree of
flexibility and mobility. This observation is based on a number of important indicators, as follows:

e Both the extended national character of the FWA and the modernisation of awards in its jurisdiction have permitted
greater flexibility than was possible in the combination of state and federal systems, and under the older style of
awards. The number of awards and related instruments has been reduced from 3175 to 122, and the provisions of
awards have been made less prescriptive. A number of submissions to the Panel commented on the improvement
in the structure that had come with the replacement of state awards by a much smaller set of national awards, and
of detailed and prescriptive awards with less prescriptive awards.

e The transition from arbitration and the legislative frameworks since have evidently been compatible with increasing
diversity in work patterns. In August 1992, 21 per cent of employees (excluding owner-managers of incorporated
enterprises) were casual according to the ABS definition. By August 2011 the proportion had increased to 24 per
cent.” Part-time employment has also increased, from 24 per cent of employment in 1992 to 30 per cent in 2012.%

e As several studies® have pointed out, the Australian labour market adjustment to the global downturn in 2001 and
the 2009 GFC took the form of changes in hours worked more than it did changes in employment. This suggests a
recent capacity to reach flexible arrangements to cope with what may be temporary downturns in output and
demand.

e The Australian labour force is more mobile than the workforces of many comparable economies. OECD research
based on survey data for 2007 shows Australian residential mobility over a two-year period was the second highest
of the countries examined.® With respect to mobility between employers, the ABS measure of labour mobility is
invariant to the IR framework.2®

4.6.4 Impact of award minimums on employment

Some submissions argued that minimum wage increases under the FW Act have contributed to unemployment. The
ACCI, for example, provided member survey results showing a high proportion of members had cut hours worked or
employed fewer staff as a result of increases granted by FWA in the 2010 Annual Wage Panel ®*

™ ABS Cat. No. 6310.0 (various issues) and unpublished data purchased from the ABS. The incidence of casual employment (defined as the percentage of casual
employees in all employees, excluding owner-managers of incorporated enterprises) rose sharply from the early to mid-1990s and rose slowly after that to
peak at 25.7 per cent in 2004. While falling slightly since then, it has remained at around or just below 25 per cent. The incidence of casual employees in
particular years was:

1992: 21.3%

1998: 24.2%

2004: 25.7%

2007: 24.7%

2009: 24.4%

2011: 24.2%

8 ABS, Labour force, Australia, April 2012, ABS Cat. No. 6202.0, downloaded from www.abs.gov.au.

8. M Plumb, M Baker & G Spence, ‘The labour market during the 2008-09 downturn’, RBA Bulletin, March quarter 2010, Reserve Bank of Australia, Sydney; and
Borland, The Australian labour market in the 2000s: the quiet decade, Reserve Bank of Australia.

8 CA Sanchez & D Andrews, To move or not move: what drives residential mobility rates in OECD countries?, Economics Department Working Papers No. 846,
OECD, 2011. The calculations of residential labour mobility are based on data collected from various surveys from member countries. The dataset does not
allow for distinguishing between local residential moves and long distance residential moves.

8BS, Labour mobility, Australia (Cat. No. 6209.0), various issues.

8 ACCI submission, pp. 92-93.
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Table 4.1 shows that, while the increase to the minimum wage in real terms in 2010 (2.67 per cent) appears high
relative to the years since 2001, it followed two years of decline in 2008 and 2009. Real minimum wages in 2011
($589.30) are only marginally higher than they were in 2007 ($586.97), an increase of 0.40 per cent.

Table 4.1—Real minimum wages and percentage change, 2001 to 2012

2001 2002 2003 2004 2005 2006 2007 2008 2009 2010 2011 2012

Real $ 550.89 | 559.00 | 565.82 | 57553 | 582.00 | 586.91 | 586.97 | 582.32 | 575.07 | 590.43 | 589.30 | 598.90

Change | 5 eo00 | 1479 | 1.20% | 172% | 1.12% | 0.84% | 0.01% | -079% | -125% | 2.67% | -0.19% | 1.60%
%

Source: Nominal minimum wage compiled from FWA, AFPC and AIRC decisions. Real wages in June quarter 2011 dollars, deflated by CPI from ABS
Cat. No. 6401.0. The 2012 real minimum wage was estimated by deflating the nominal minimum wage of $606.40 per week to the June quarter 2011
by using the Treasury 2012-13 Budget CPI forecast of 1.25% over the year to June quarter 2012.

The table suggests that there has been only a modest increase in the real minimum wage over the last seven years.85
While not accepting the contention that the FW Act had encouraged a higher real increase in the minimum wage than
the Work Choices mechanisms had permitted, the Panel was prompted by these submissions to look at the issue of
award minimums in their broader economic context.

Award minimum wages continue to be higher relative to median wages than in many comparable countries, including
the US and the UK (though not New Zealand). However, award minimum wages as a proportion of the median earnings
have declined over the last one and a half decades. The minimum award rate (as defined by classification C14 in the
Manufacturing Award) was 62 per cent of median full-time earnings in 1997, and had fallen to 54 per centin 2010. T

Though the Australian system has higher minimum rates in relation to average rates than some comparable systems, it
is also characterised by relatively low minimum rates for juniors. The minimum wage for an eighteen-year-old is two-
thirds of the adult minimum, and for a second year apprentice three-quarters of the minimum. This characteristic eases
the access of young entrants to the workforce. Australia’s youth unemployment rate in 2010 (based on the latest data
available from the OECD) is well below the OECD average for Spain, New Zealand and most of the Group of Seven major
countries, though above the average for Japan and Germany.

Chart 4.18 shows employment levels for several industries that employ a relatively high proportion of low skilled
workers. Other than manufacturing (which is affected by structural economic change including currency appreciation),
employment levels have been steady or increasing under the FW Act.

& On 1 June 2012, shortly before this report was finalised, Fair Work Australia released its decision to increase the National Minimum Wage by 2.9 per cent
from 1 July 2012.
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Chart 4.18—Employment in four selected industries, Australia
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Source: ABS (2012), Labour force, Australia, detailed, quarterly, February 2012 (ABS Cat. No. 6291.0.55.003). Data is in seasonally adjusted terms.

The employment impact of minimum wages in Australia needs to be considered in the context of the social security
safety net. The national minimum wage of $589.30 a week (before income tax) for the financial year 2011-12 is more
than twice the Newstart Allowance paid to a single person ($243.40 as at January 2012) or a single person with a
dependent child or children ($263.30 as at January 2012), though that payment is effectively tax free and the recipient
may also receive other benefits. The national minimum wage is closer to the partnered Newstart Allowance, $439.40 a
week per couple. As at January 2012, for a couple on Newstart, the additional household disposable income from one
household member finding a full-time minimum wage job was just under $215 per week. * Newstart Allowance is lower
than the minimum wage and effectively acts as a floor to the minimum wage. Given the need to compensate people for
the disutility of working and the associated travel time and cost, reducing the minimum wage relative to Newstart
Allowance would erode work incentives and make employment at the minimum wage less attractive.

Some submissions pointed out that unemployment rates and underemployment rates have fallen more among younger
(and typically more award dependent) workers than among older workers since 2009 (although the data is somewhat
volatile), and employment in award-dependent industries has (except for retail) been stronger than the average,
suggesting that minimum wage increases and the transition to modern awards have not slowed job creation. The
unemployment rate has fallen in most Australian states since the FW Act came into effect.

At an aggregate level, the Wage Price Index shows that wage growth since 2009 is around its decade-long average,
which suggests that the introduction of the FW Act has not of itself changed the trend in wages growth.

Overall, Australia has a relatively low unemployment rate compared to countries with low minimum wages such as the
US and the UK, which demonstrates that overall economic performance, including the performance of the labour
market overall, is evidently more significant than differences in minimum Wages.87

8 Australian Government, submission to the Fair Work Australia Annual Wage Panel 2012, 16 March 2012.

87 Research into the effect of statutory minimum wages (applying equally to both the federal minimum wage and award minimums) on employment has been
mixed. One comprehensive literature review (D Neumark & W Wascher, A review of evidence from the new minimum wage research, NBER Working Paper No.
12663, National Bureau of Economic Research, 2006) found that the evidence supported the conclusion that higher minimum wages reduce employment.
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4.6.5 Wider coverage for unfair dismissals

The impact of the unfair dismissal provisions is covered in detail in Chapter 10. In this section we look only at the
evidence of impact on overall employment.

Work Choices extended coverage of federal industrial relations law but at the same time removed small businesses
from the operation of unfair dismissal provisions and defined small business as 100 or fewer employees, compared to
15 or less in the 1993 and 1996 Acts. A number of submissions argued that the FW Act’s restoration of unfair dismissal
provisions similar to those in the IR Act post-1993 and the WR Act increased cost burdens on employers and
discouraged them from hiring new staff.

Support for this contention was presented in the form of papers commissioned by the former Government in 2002%
and by ACCI in 2007.% The former suggested that if unfair dismissal protections were abolished about 77,000 new jobs
would be created, a number that was relied on to justify the removal of unfair dismissal protections under Work
Choices. This figure and the methodology have since been the subject of some criticism.*® A more recent study suggests
that the effect is much more modest, with around 11,600 jobs potentially created if unfair dismissal laws were
completely removed, or 600 jobs if businesses with less than 100 employees were exempted.91

While the behaviour of individual firms may vary, as Forsyth and Stewart note, at a macro level ‘there has been no
evidence of any adverse impact on employment levels or economic performance’.92

Forsyth and Stewart cite ABS statistics and an Australian survey of small business to argue that unfair dismissal costs
have not been overly onerous on business.” The survey, undertaken just before the introduction of the 100-employee
exemption in 2006, found that unfair dismissal laws ‘had minimal influence on job creation in the respondent
businesses’ and that there was ‘no evidence’ to suggest that the new exemption would affect their long term plans for
job creation.

Recent research by Borland® found that the introduction of neither Work Choices nor the FW Act had had a discernible
effect on changes in the rate at which people moved from unemployment to employment, or from employment to
unemployment. He concluded, ‘Any effects of the IR system on flows into employment or out of employment are being
swamped by other influences’.

The Panel finds that it is not possible to show a clear connection between the unfair dismissal regime and the overall
level of employment, and that influences such as the policy stance of the central bank or the global financial crisis
adequately explain the patterns of employment change.

Although the number of unfair dismissal cases increased to 13,488 in 2011, the Panel noted that this was a very small
fraction of the two million separations that occur each year in today’s workforce. The total compensation paid to

However, analysis by Fair Work Australia found that the evidence was somewhat less clear, with results varying from a small positive effect to a substantial
negative effect (L Nelmsy & C Tsingas, Literature review on social inclusion and its relationship to minimum wages and workforce participation, Research Paper
2/2010, Fair Work Australia).

# D Harding, The effect of unfair dismissal laws on small and medium sized businesses, Melbourne Institute of Applied Economic and Social Research,
Melbourne, 2002.

8 Econtech Pty Ltd, The economic effects of industrial relations reforms since 1993, paper prepared for ACCI, Canberra, 2007.

% see, for example, WM Robbins, G Voll, 2005, ‘The case For unfair dismissal reform: a review of the evidence’, Australian Bulletin of Labour, vol. 31, no. 3,

p. 237.

°1 B Freyens & P Oslington, ‘Dismissal costs and their impact on employment: evidence from Australian small and medium enterprises’, Economic Record, vol.
83,2007, pp. 1-15.

%2 Forsyth and Stewart submission, p. 28.

%8 Forsyth and Stewart submission, pp. 28-30.

% ) Borland, ‘Industrial relations reform: chasing a pot of gold at the end of the rainbow?’, lecture given at the University of Melbourne on 19 March 2012 by
Jeff Borland as returning Visiting Professor of Australian Studies at Harvard University, p. 7.
http://www.economics.unimelb.edu.au/staff/jib/documents/harvardtalk.pdf.
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successful complainants was in the order of $28.1 million in 2011.°° While an individual payment is significant to a small
employer, the total is insignificant compared to total labour costs of $690.3 billion.”

The Panel concludes that, while there may be a presumption that employers consider the existence of unfair dismissal
protections when they think about hiring additional staff, there is no evidence that the FW Act’s unfair dismissal
framework has made a discernible difference to overall employment, compared to the prior framework.

While sceptical of the overall employment impact of the unfair dismissal provisions, the Panel is concerned by some
aspects of the operation of the provisions. Chapter 10 discusses these issues, together with the Panel’s
recommendations.

4.6.6 Greenfields agreements

Written and oral submissions to the Panel argued that the requirement for unions to be involved when a greenfields
agreement is made is a major impediment of the FW Act compared to the immediately preceding legislation, which
permitted the employer to unilaterally propose pay and conditions under which future employees would work. These
unilateral ‘agreements’, which could cover employees and also deny recourse to protected action, were explicitly
rejected in Labor’s industrial relations reforms proposed for the 2007 federal election.

The Panel accepts that the Work Choices framework conferred greater freedom on employers to unilaterally determine
wages and conditions. It is less clear that the economically relevant outcomes are very different. For example, the Panel
was not presented with evidence that any significant project had not proceeded for want of an agreement. There is
evidence that the gap between wage outcomes under greenfields agreements and the average wage in all agreements
has widened, though the average wage increase under greenfields agreements remains under 5 per cent.” The
somewhat wider gap may reflect the increasing number of remote minerals and energy construction projects in recent
years. From the beginning of 2009 to the end of 2011 the volume of engineering construction completions rose by over
40 per cent. Over the same period the value of engineering construction work yet to be done by the private sector rose
two and a half times. These were much greater increases than in previous years.

The Panel is concerned, however, that the existing provisions confer on a union (or unions) with coverage of the
majority of prospective workers a significant capacity to frustrate the making of an appropriate greenfields agreement
at all or at least in a timely way. While the Panel was not presented with evidence that this power is abused, it
concluded that the potential risk to projects of national significance should be mitigated. The Panel’s recommendations
are detailed in 6.5.

4.6.7 Regulatory and compliance costs

Some submissions argued that the transition to the new workplace relations system has increased compliance costs,
particularly in the five-year transition period for modern awards. Some businesses report that they are now required to
refer to the old award, the modern award and the transitional pay rate when seeking to establish the correct wages to
pay their staff.

% Internal DEEWR calculations based on conciliated and arbitrated outcomes data from Fair Work Australia. Note that settlement figures related to conciliated
outcomes may include amounts for underpayment of wages, outstanding entitlements and other matters (for example, discrimination matters).
%Compensation of employees (in current price, seasonally adjusted terms) from Spreadsheet 7 from the ABS quarterly National Accounts (Cat. No. 5206.0) was
used as the estimate of total labour costs. While this is an underestimate of total labour costs because it does not include all labour on-costs, such as payroll
taxes, it is a reasonable representation of the relative sizes of total labour costs and the direct cost of unfair dismissals.

%7 1n 2004-05, under the WR Act, the greenfields average annualised wage increase (AAWI) was 4.5 per cent, compared to 4.4 per cent for all agreements. They
made up 5.4 per cent of all agreements. In the period 2006-08, 57 per cent of greenfields agreements were employer greenfields agreements and 43 per cent
were union greenfields agreements. The AAWI for non-union greenfields agreements was 4.1 per cent and for union greenfields was 4 per cent, compared with
all agreements, which were 4.1 per cent and 3.8 per cent union/non-union respectively. Greenfields made up 9.2 per cent of all agreements. In 2009-11, under
the FW Act, greenfields AAWI was 4.7 per cent compared to 3.9 per cent of all agreements and 4.0 per cent for all agreements that cover a union. They made
up 6.4 per cent of all agreements. Source: DEEWR Workplace Agreements Database.
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Some submissions complained of the complexity of the system, adducing surveys of their members as evidence. For
example, in a survey undertaken by the Chamber of Commerce and Industry Queensland, 58 per cent of respondents
indicated the FW Act had increased the regulatory burden on their business.” In a similar survey, 66 per cent of
respondents indicated they had major or critical concerns about the complexity of the system. The Australian Human
Resources Institute survey for 2012 found that 63 per cent of human resource professionals surveyed believed the level
of record keeping had increased. The Panel was not, however, presented with persuasive evidence of the existence of
onerous compliance costs, compared with earlier legislative frameworks.

Access Economics conducted an economic cost-benefit analysis of moving to a single national workplace relations
system for the private sector.*The average survey participant reported a reduction of 2.2 per cent in workplace
relations (WR) compliance costs. Benchmarked against an estimate for annual WR compliance costs of $484 per
worker, this translates to an annual saving of $10.45 per employee. The total benefit to firms from WR reforms is
estimated to be $287.59 per worker per year. This can be compared with the $118 per worker it costs firms to move to
the new system, except that the benefits are ongoing while the transition cost is a one-off.*® Thus, Access Economics
found that moving to a national WR system delivered small net benefits.

The Panel recognises that there are transition costs in moving from state awards and arrangements to the federal
system. It is satisfied, however, that the benefits are considerable and that the movement to a national system is
strongly supported by most employer organisations and by employees and their unions.

4.6.8 Other economic issues

e Wider range of permitted issues
Work Choices placed more restrictions on matters that could be negotiated between parties to an agreement
and included in the agreement. The FW Act withdrew some, though not all, of these restrictions. This issue
attracted more adverse comment in employer submissions than most other issues. The Panel’s detailed legal
analysis of this issue isin 6.4.2.

e General protections
Some employer submissions argued that the general protections provisions have created an avenue through
which vexatious claims can be made against employers, particularly by staff affiliated with unions. It is argued
that the risk of an adverse action claim is impeding employers from making necessary structural changes in
their business, with feedback from employers indicating that employers continue to pay ‘go away’ money to
settle claims out of court. This issue is dealt with in Chapter 11.

o Better off overall test versus minimum national standards
Some submissions cited employers who negotiated enterprise agreements with their staff (or their
representatives) believing that they would increase productivity only to have them rejected by FWA because
they did not meet the BOOT.™ The example was given of retailers having to roster staff on days and hours
they do not prefer in order to meet the requirements of the BOOT. Business submissions also said there are
particular problems with the requirement that every individual be better off and with the focus on financial, as
opposed to non-financial, benefits and costs. The BOOT test is discussed in detail and with recommendations
in 6.4.6.

% This evidence is based on responses to a survey of CCIQ members undertaken in 2012 (with 576 respondents).

% Access Economics, ‘Economic analysis of a single national workplace relations system for the private sector’, final report for the Department of Education,
Employment and Workplace Relations, 2009.

190 dentified as costs were the adjustment costs to business of understanding and applying a different set of regulations and the additional recourses required
to enforce national WR regulations and education activities. The benefits included the reduced compliance costs and potential for improved productivity over
time from having a single WR system and the savings at state government level from reduced WR monitoring activities.

101 ANRA submission, p. 8.
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4.7  Encouraging a more productive workplace

In its consideration of the economic aspects of the FW Act the Panel concludes that since it has come into force
important outcomes such as wages growth, industrial disputes, the responsiveness of wages to supply and demand, the
rate of growth of employment and the flexibility of work patterns have been favourable to Australia’s continuing
prosperity, as indeed they have been since the transition away from arbitration two decades ago. The exception has
been productivity growth, which has been disappointing in the FW Act framework and in the two preceding
frameworks over the last decade. As explained in this chapter, the Panel is not persuaded that the legislative
framework for industrial relations accounts for this productivity slowdown.

The Panel recognises, however, that productivity growth provides the means for rising living standards. Accordingly, the
Panel has looked for ways to minimise constraints on flexibility in the FW Act that were not intended, or which impede
productivity enhancement and could be removed without significant harm to fairness and equity. In the course of this
report the Panel makes a number of recommendations about the role of FWA, the BOOT, IFAs, Greenfields agreements,
good faith bargaining and access to protected industrial action, and unfair dismissal provisions, all of which are
intended to increase flexibility and remove impediments to productive workplace relations without materially
diminishing fairness. For example in later chapters the Panel recommends the removal of some existing impediments to
the use of individual flexibility arrangements in awards and agreements, and changes to the greenfields agreements
provisions to better ensure reasonable and expeditious outcomes.

The Panel has also concluded that there is scope to increase the emphasis on the encouragement of productivity in the
operation of the institutions created under the legislation.

Itis less than a decade since Australia moved to a national industrial relations framework, which has enhanced the
coverage and authority of national industrial relations institutions. It is only in more recent years that FWA has been
able to substantially complete the determination of modern awards to replace thousands of state and federal
instruments. The Panel believes that there is now an opportunity to extend the role of the national industrial relations
institutions. It recommends an enhanced and active role for FWA and the FWO in encouraging more productive
workplaces.

A broader industry engagement role for FWA is discussed in Chapter 12. The Panel observes here, however, that there
is ample warrant within the FW Act' for FWA and the FWO to initiate programs to support productivity enhancement
within enterprises. The General Manager is currently required to report in some detail on the operation of FWA,
pointing to the availability of a good deal of relevant information on how the system is functioning. FWA also maintains
a considerable body of data on the provisions of agreements, as does DEEWR. In its presidential members and
commissioners and in other staff these organisations command a wide knowledge of enterprises and sectors. The Panel
recommends that FWA and the FWO play a more active role in encouraging productivity awareness and best practice.
These initiatives may take the form of identifying productivity enhancing provisions in agreements, and making them
more widely known to employers and unions. The Panel was much encouraged to see that FWA is itself initiating a
wider and more active role in respect of industry engagement.

The Panel recognises that the development of a more active role for FWA and the FWO in encouraging the adoption of
best practice in productive work place relations will over time require significant changes in the method of operation.
The organisations would need to develop expertise in industrial organisation, innovation and productivity

102 Economic issues are specified as among the objects of key divisions of the FW Act. In relation to the modern awards ‘objective’ (s. 134) FWA is asked to take

into account ‘the need to promote flexible modern work practices and the efficient and productive performance of work’ (s. 134 (1) d). FWA should also take
into account ‘the likely impact of any exercise of modern award powers on business, including on productivity, employment costs and the regulatory burden
..’(s. 134(1)(f)) and ‘the likely impact of any exercise of modern award powers on employment growth, inflation and the sustainability, performance and
competitiveness of the national economy’ (s. 134(1)(h)). In relation to enterprise agreements, the objects section includes the object ‘to provide a simple,
flexible and fair framework that enables collective bargaining in good faith, particularly at the enterprise level, for enterprise agreements that deliver
productivity benefits’ (s. 171(a)).
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enhancement. They would need to recruit or engage as consultants experts with different skill sets. They would need to
extend their work beyond the requirements of managing disputes and making determinations on pay and conditions to
circumstances in which there may be no disputes but much that can be improved in workplace cultures. They would
need to adapt to working with state and federal government agencies and private businesses also active in the field of
workplace productivity improvement. Accordingly, the Panel recommends that the new direction be explored using
existing resources before a judgement is made on the scope for further development and the resources required to
effect it.

Recommendation 1: The Panel recommends that the role of the Fair Work institutions be extended to include the
active encouragement of more productive workplaces. This activity may, for example, take the form of identifying
best-practice productivity enhancing provisions in agreements and making them more widely known to employers
and unions, encouraging the development and adoption of model workplace productivity enhancing provisions in
agreements, and disseminating information on workplace productivity enhancement through conferences and
workshops. The Panel does not consider that amendments to the FW Act are required to implement this
recommendation.
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5 The safety net

5.1 Introduction

Forward with Fairness foreshadowed that the Fair Work Act 2009 (FW Act) would contain a two-part safety net to
underpin collective enterprise bargaining and common law arrangements. This would comprise the National
Employment Standards (NES) and awards.'® A key objective of the Government was to address public concern about
the adequacy of the safety net under the previous workplace relations system.104 The provisions were also intended to
support bargaining by acting as a clear starting point for negotiations between employers and employees.105 These aims
were confirmed in s. 3(b) of the FW Act, which provides:

The object of this Act is to provide a balanced framework for cooperative and productive workplace relations that
promotes national economic prosperity and social inclusion for all Australians by: ...

b) ensuring a guaranteed safety net of fair, relevant and enforceable minimum terms and conditions through the
National Employment Standards, modern awards and national minimum wage orders.

The structure of the FW Act reflects this policy, with the NES contained in Part 2-2 and provisions governing the making
and operation of modern awards in Part 2-3. The safety net is supplemented by the minimum wage provisions in Part 2-
6 and the equal remuneration provisions in Part 2-7.

The ACTU submitted that the safety net is much more comprehensive, stable and effective than that provided under
Work Choices.'® It did, however, express concern that it does not capture a large number of workers not classified as
employees—for example, contractors and outworkers—and that casual employees may be denied access to some
elements, such as leave provisions.'”” The ACTU was also concerned about threats to the safety net, including individual
flexibility arrangements (IFAs) and employer proposals in the context of FWA’s review of modern awards.'®

ACCI indicated its support for ‘a genuine safety-net of minimum employment terms and conditions’ but said it would
like to see greater flexibility in some NES conditions and, while indicating some support for the rationalisation of
awards, also sought more flexibility in modern awards.'® The Ai Group noted several areas of the NES and modern
awards where it would like to see amendments made.**°

Overall, the Panel’s view is that the NES and modern award framework are largely meeting their legislative intention,
which was to establish a safety net of employment terms and conditions that would ensure basic rights and
entitlements for workers in the national system and protect the most vulnerable members of the workforce from
exploitation. While a range of stakeholders, including employer, employee and community sector representatives,
pointed to a number of areas for improvement, the Panel has made relatively few recommendations; however, it
believes the recommendations it has made will improve the operation of the relevant provisions. A range of
submissions raised concerns with the content of modern awards, which are the subject of a separate review by FWA,
and outside our terms of reference.

198 FWF, pp. 3, 7.

104 Explanatory Memorandum, Fair Work Bill 2008, Australian Government, 2008, p. .
1% ibid, p. xxvi.

106 ACTU submission, p. 38.

97 ibid, pp. 38-39.

1% ibid, pp. 38-39.

109 ACCI, pp. 53-87.

10 Aj Group, pp. 49-59.
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5.2  The National Employment Standards

5.2.1 General

The NES are contained in Part 2-2 of the FW Act. Forward with Fairness provided that the NES would comprise 10
legislated standards that would apply to all Australian employees and that could not be removed or replaced.''* A
discussion paper and exposure draft of the proposed NES (NESDP) was released for public comment in March 2008. The
NES were intended to be ‘as simple as possible so that all employees and employers can understand and comply with
their rights and obligations’, and ‘contain only those application and machinery rules that are essential to the effective
operation of an entitlement, rather than lengthy, detailed and inflexible rules’. 12 All entitlements contained in the NES
have had their wording and structure streamlined to make them easier to read and interpret. The 10 standards are
contained in 72 sections of the FW Act,**® in contrast with the five Australian Fair Pay and Conditions Standards (AFPCS)

of Work Choices, which ran to 149 sections.***

The inclusion of an additional five terms and conditions of employment under the NES, as supplemented by modern
awards, was the Government’s response to the ‘dramatic weakening of protective regulation in Australia’*** under the
Work Choices legislation. The AFPCS included only five statutory minimums. All other safety net provisions could
potentially be removed with little or no compensation through bargaining. The Government was concerned that this
meant that employees, particularly those in low paid and low skilled sectors, were vulnerable to being forced into
statutory agreements below the safety net and with only the barest minimum protections. The impact of improving the
safety net for these employees would be an enhancement in their conditions of employment. Improving the safety net
would involve additional costs to employers that previously had agreements in place paying below the safety net.

A range of stakeholders indicated support for a legislated safety net to provide certainty about minimum conditions of
employment.116 The ACTU noted that ‘the Act guarantees a strong safety net of wages and conditions (consisting of the
NES and awards) which cannot be undercut by individual agreements™"”, while ACCI expressed concerns around the
flexibility of the NES, suggesting that NES provisions should be subject to bargaining.118

Some specific issues which received attention, such as the right to request flexible working arrangements, payment of
annual leave loading on the termination of employment, parental leave, averaging of hours, payment for public
holidays and long service leave, are examined in the sections that follow.

522 Definition of service

A number of stakeholders, including Ai Group, said they had difficulties with the interpretation of s. 22 of the FW Act,
which provides definitions of ‘service’ and ‘continuous service’ for a number of purposes, including accrual of
entitlements and protection against unfair dismissal.*** In its submission, the Ai Group raised unpaid leave and the
definition of service in s. 22(2) of the FW Act. Having examined the provisions, the Panel does not recommend that this
provision be recast at this time.

However, one aspect of unpaid leave a majority of the Panel wish to comment on is the interaction between unpaid
leave and payments from another party—in other words, situations where an employee is on leave and not receiving

"1 FWF, pp. 3 & 7; PCS.

12 NESDP, pp. 2-3.

3 EW Act, ss. 59-131.

M4 \Work Choices, ss. 171-320.

% p Waring, A de Ruyter & J Burgess, ‘Advancing Australia Fair: the Australian Fair Pay and Conditions Standard’, Journal of Australian Political Economy, vol.
56, pp. 105, 111.

118 see, for example, MBA, p. 14; SA Government, p. 10; MUA, p.2.

M7 ACTU, p. 35.

8 see ACCI, pp. 53-54.

9 Ai Group, pp. 42-43; Forsyth and Stewart, pp. 6-7.
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payment from the employer but is receiving payments from another party, such as a workers’ compensation insurer or
under a transport accident scheme. Section 130 of the FW Act allows employees to accrue and take leave if provided
for under the relevant Commonwealth, state or territory workers’ compensation legislation. This represented a change
to arrangements under Work Choices where an employee on workers’ compensation did accrue and could take leave
unless it was prevented by the workers’ compensation legislation they were covered by.120 The changes to s. 130, which
were anticipated in the NESDP, mean that fewer employees are able to accrue and take leave while on workers’
compensation, ensuring that the express intention of the relevant workers’ compensation legislation has primacy over
the FW Act provisions. This represents a benefit to employers under relevant jurisdictions.

A number of employer submissions argued that the capacity to accrue or take leave while on workers’ compensation if
permitted by the relevant jurisdictions’ compensation legislation under s. 130 of the FW Act should be removed.***
Some unions, in contrast, argued that the right should be extended to all employees, not just those covered by relevant
legislation.’” The MBA argued that the right should only be available if provided under an award or agreement,'?* while
submissions from ACCER and Bartier Perry requested an amendment to confirm past arrangements for the accrual of
leave in NSW.*?*

Section 130 of the FW Act is, regrettably in the majority of the Panel’s view, not clearly worded. Under s. 130(2) an
employee who is receiving workers’ compensation payments under a Commonwealth, state or territory workers’
compensation law may accrue annual leave if the relevant workers’ compensation law permits this type of accrual. This
is an exception to a general rule posited under s. 130(1) that an employee is not entitled to accrue any leave or absence
entitlement if they are absent from work because of a personal iliness or injury for which they are receiving
compensation payable under a Commonwealth, state or territory compensation law. Advice from the FWO is that only
the Commonwealth’s and Queensland’s workers’ compensation laws unequivocally allow the accrual of annual,
personal and long service leave, and that Queensland is the only jurisdiction that allows workers to take all of these
leave types while on workers’ compensation. Tasmania is the only other state that unequivocally allows workers to take
leave (annual and long service) while on workers’ compensation.

The situation for the remaining jurisdictions is that the accrual or taking of leave is either equivocal or not permitted.
For employers and employees covered by workers’ compensation schemes in South Australia, the Australian Capital
Territory and Tasmania, the ability to accrue some types of leave is unclear. This is confusing for affected parties and
may involve costs—for example, in obtaining legal advice. The confusion as to what arrangements apply in each
jurisdiction was noted by ACCI, the Ai Group and the MBA in their submissions.*”® The effect of the provision is that
employees covered by the Commonwealth or Queensland workers’ compensation legislation accrue leave while on
workers’ compensation, which represents an additional cost to their employer relative to other jurisdictions. They
would, however, have been subject to these costs under Work Choices.

When employees are absent from work because of injury and/or disease, workers’ compensation insurance is but one
of several compensatory mechanisms that are now available. In some jurisdictions, for example, employees who have
suffered transport accidents will receive payments through accident compensation schemes. The Australian
Government has announced that it will implement a National Disability Insurance Scheme, and state and territory
governments appear willing to participate as partners in this new and innovative strategy for people with disabilities.
Given these changes, it does appear to the majority of the Panel to be a little anomalous that employees in two
jurisdictions may accrue annual leave while receiving workers’ compensation payments, whereas under the remaining
schemes this may not be available. Furthermore, if the employee is receiving other injury payments or social security

120 work Choices, s. 237.

121 ACCI, pp. 70-71; AFEI, p. 4; Ai Group supplementary, p. 18; AHA, pp. 11-12; HIA, p. 13.
22 ANF, p. 4; CFMEU C&G, p. 10.

128 MBA, pp. 20-21.

124 ACCER, pp. 12-13, Bartier Perry, p. 4.

125 ACCI, pp. 70-71; MBA, pp. 20-21; Ai Group supplementary, p. 18.
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support, accrual of annual leave is not permitted. In the majority of the Panel’s view this situation should be clarified by
amending the FW Act to prevent employees accruing annual leave while receiving workers’ compensation payments,
despite what is written to the contrary in state or territory workers’ compensation laws.

The Panel does not, however, wish to amend s. 22 of the FW Act to reverse the effect of the case law relating to the
qualifying period of continuous service required for protection from unfair dismissal. This case law establishes a
principle that absences are considered to be paid for the purpose of s. 22 if there is a sufficient connection between the
payments made to the employee and the employment relationship126 and that this extends to casual employees
employed on a regular and systematic basis who have a reasonable expectation of continuing employment on that
basis."?’

Recommendation 2: The Panel recommends that s. 130 be amended to provide that employees do not accrue
annual leave while absent from work and in receipt of workers’ compensation payments.

5.2.3 Hours of work

Forward with Fairness provided that the standard working week for a full-time employee would be 38 hours, with
capacity for employees to be required to work additional hours which were not unreasonable.’”® The NESDP stated that
the proposed NES would not include rules dealing with the averaging of hours, as such arrangements were considered
by the Government to be better dealt with under modern awards on an industry-specific basis."”® The content of Part 2-
2 Division 3 of the FW Act largely reflects this policy. It also provides for averaging of hours over an unlimited period in
an award or enterprise agreement, and over a maximum period of 26 weeks by agreement in writing for
award/agreement-free employees.

The averaging of hours arrangements under Work Choices were regarded as problematic by the Government. Whilst
the AFPCS purported to ‘lock in maximum ordinary hours of work of 38 hours a week, an accepted community
standard’*®, the capacity to average working hours over a 12-month period effectively permitted unlimited weekly
hours. This was because a separate requirement that ‘additional hours’ be ‘reasonable’ did not apply to averaging
arrangements. Work Choices contained a general requirement that an employee was only required to work
‘reasonable’ additional hours beyond 38 hours in a week, taking into account matters including occupational health and
safety risks, personal circumstances including family responsibilities, operational requirements, the amount of notice
provided and the employee’s hours of work over the preceding four weeks. However, this general requirement did not
apply to additional hours beyond 38 hours in a week required by an employer as a result of the averaging of hours
provisions. There was, accordingly, no capacity for an employee to refuse a requirement by an employer that the
employee work excessive hours as a result of averaging arrangements, even where the requirement was imposed with
little or no notice, the hours risked the employee’s health and safety or the hours conflicted with the employee’s family
responsibilities. Although there is no evidence of employers requiring employees to effectively work weekly hours of
unlimited duration, there is evidence that some employers were implementing agreements that permitted hours
beyond 38 to be worked in any week, with no requirement that those hours be reasonable.’®! Serious concerns about
the effect of allowing employers to require more than 38 ordinary hours to be worked in any one week, without any
requirement that these additional hours be ‘reasonable’, were raised in the Senate inquiry into the Work Choices bill.

126 Barend Badenhorst v Teys Bros Pty Ltd [2011] FWA 5622

127 Bambach v WorkPact Pty Ltd [2012] FWA 670

128 FWF, p. 7.

129 NESDP, p. 7.

180 Australian Government, Work Choices—A New Workplace Relations System, p. 15.

131 see, for example, ‘Annualised hours could abolish overtime in Esselte AWAs: NUW’, Workplace Express, 26 May 2006; D Swan, | Asbury & J Thompson, Final
report: inquiry into the impact of Work Choices on Queensland workplaces, employees and employers, Queensland Industrial Relations Commision,
Brisbane, 2007, p. 70.
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These were noted in the Senate committee’s report.132 For example, the Shop Distributive and Allied Employees

Association (SDA) provided evidence to the inquiry of a Bunnings agreement that provided averaging of hours over 52
weeks. The submission described how Bunnings applied the averaging provisions in its agreement ‘in a way which
created severe difficulties for employees attempting to manage their work, family life and social responsibilities’, noting
that the employer could ‘not ask or request, but require’ workers to work rosters made up of excessively large hours in
peak trading weeks.*®

Chart 5.1—Average hours worked in all and selected industries
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Chart 5.1 shows that average working hours across the economy have remained largely unchanged between the
frameworks under the WR Act, Work Choices and the FW Act. The chart also shows that working hours in low-paid
industries including Retail Trade and Accommodation and Food Services have also followed long-term trends.

While Chart 5.1 does not show that average aggregate hours worked changed markedly under the Work Choices
legislation, a number of studies indicated that Work Choices had the potential to negatively impact or was negatively
impacting working hours, work-life balance and payment for overtime.**

182 pustralian Senate, Employment, Workplace Relations and Education Legislation Committee, Report of the inquiry into the Workplace Relations Amendment

(Work Choices) Bill 2005, p. 67; Shop Distributive and Allied Employees Association submission to the Senate Employment, Workplace Relations and Education
Legislation Committee inquiry into the Workplace Relations Amendment (Work Choices) Bill 2005, pp. 18-19, 34-40; Group of 151 Industrial Relations, Labour
Market and Legal Academics, Research evidence about the effect of the Work Choices Bill, 2005, p. 10.

138 shop Distributive and Allied Employees Association submission to the Senate Employment, Workplace Relations and Education Legislation Committee
inquiry into the Workplace Relations Amendment (Work Choices) Bill 2005, pp. 35-36.

13 see, for example, J Elton & B Pocock, Not fair, no choice: the impact of Work Choices on twenty South Australian workers and their households, Centre for
Work + Life, University of South Australia, Adelaide, 2007; J Evesson, et al., (2008) Lowering the standards: from awards to Work Choices in retail and hospitality
collective agreements: synthesis report, report prepared for the Queensland, NSW and Victorian governments, Workplace Research Centre, Sydney, 2008; ]
Elton et al., Women and Work Choices: impacts on the low pay sector, Centre for Work + Life, University of South Australia, Adelaide, 2007; C Sutherland,
Agreement making under Work Choices: the impact of the legal framework on bargaining practices and outcomes, Monash University, Melbourne, 2007; D
Swan, | Asbury & J Thompson, Final report: inquiry into the impact of Work Choices on Queensland workplaces, employees and employers, Queensland
Industrial Relations Commision, Brisbane, 2007.
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Section 62 of the FW Act provides for maximum weekly hours of 38 hours for full-time employees unless additional
hours are reasonable. Employees may refuse to work additional hours if they are unreasonable under s. 62(2). Section
62(3) provides a list of 10 matters to be considered in determining whether additional hours are reasonable or
unreasonable. The provisions include some additional considerations, compared with Work Choices, to ensure working
hours are reasonable. These include consideration as to whether the employee is entitled to be paid for additional
hours worked, the usual working hours in the relevant industry, whether the hours are in accordance with an averaging
arrangement, the employee’s role and level of responsibility and any other relevant matter.

The FW Act provides under s. 64 for the averaging of hours for award and agreement-free employees over a maximum
of 26 weeks, subject to a requirement that excess hours are ‘reasonable’ in accordance with s. 62(1). Section 63 also
provides that modern awards and enterprise agreements may provide for the averaging of hours, also subject to the
reasonableness test under s. 62(1). The Government’s intention was to allow tailoring of averaging arrangements at the
industry, occupation or enterprise level, subject to the protections afforded by the maximum weekly hours
provisions.*® This was in response to the situation under Work Choices where hours could be averaged over 12 months
by agreement in writing between the employee and employer, meaning that employees could be pressured into
agreeing to such an arrangement without fully understanding its implications for access to payment for overtime or
predictability of hours."*

Some submissions raised the issue of reasonable additional hours under s. 62, arguing that employees should be able to
refuse work in excess of 38 hours.**” Professor David Peetz examined the issue extensively in his submission, arguing
that the reasonable additional hours provision can impose an unreasonable burden that is difficult to resist on
employees working in some industries.**® Professor Peetz discussed the example of the coal industry, highlighting
surveys which show many employees ‘are working these long hours without having any say in their hours and against
their expressed preferences’.139 More recent data from the Australian Work and Life Index 2010 found that mining had
the longest working hours of the industries surveyed.140 Professor Peetz did, however, acknowledge that the provisions
are yet to be fully tested and that case law mainly reflects the experience under Work Choices.*** Several submissions
sought further clarity as to what constitutes reasonable additional hours.'*2

Some employers argued that the working hours provisions are unduly restrictive, for example the Restaurant and
Catering Industry Association submitted that standardisation of working hours is not appropriate for the hospitality
industry.143 The ACCI submitted that additional hours that form part of an averaging arrangement should be deemed
‘reasonable’ for the purposes of s. 62.** A number of employer representatives also argued for the averaging of hours
over a period of 52 weeks™*®, bringing the relevant provisions back into line with Work Choices arrangements. The NSW
Business Chamber & Australian Business Industrial proposed that where averaging is otherwise not provided under an
industrial instrument, averaging should be permitted over a four-week period.146 The ACTU argued that averaging
should not exceed arrangements provided under the relevant modern award.*’

135 NES discussion paper, Australian Government, 2008, pp. 3, 7.

13 Work Choices, s. 226.

37 ASU, p. 28; D Peetz, pp. 18-26; NWWC, p.4.

%8 b peetz, pp. 18-26.

189 N Skinner & B Pocock, Work, life & workplace culture: the Australian work and life index 2008, Centre for Work + Life, University of South Australia, Adelaide,
2008; B Pocock, N Skinner & R Ichii, Work, life & workplace flexibility: the Australian work and life index 2009, Centre for Work + Life, University of South
Australia, Adelaide, 2009, cited in D Peetz, p. 20.

149 B pocock, N Skinner & S Pisaniello, How much should we work? Working hours, holidays and working life: the participation challenge, Centre for Work + Life,
University of South Australia, Adelaide, 2010, p. 58.

“Libid, p. 18.
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No evidence was provided during the Review that quantified the costs and benefits of the hours of work provisions
under the FW Act as compared to Work Choices. The impact would be expected to include additional wages costs for
those employers that took advantage of the Work Choices provisions, as employees have greater capacity to resist
working unreasonable additional unpaid hours and averaging arrangements. However, the capacity to impose
unlimited unpaid overtime on employees was a feature of Work Choices but not of the two legislative regimes which
preceded it. The clear benefit to employees is that they have far greater capacity to resist working hours above 38
hours per week, have more predictable working hours and an increased likelihood of being paid for overtime worked.
The changes under the FW Act are of particular benefit to low-paid employees, such as those working in the retail and
hospitality industries, who generally have little bargaining power and are usually subject to hourly pay rates rather than
salaried positions.

The Panel has not been convinced by arguments to either remove the concept of ‘reasonable additional hours’ or
further define what constitutes reasonable or unreasonable in this context. The Panel’s view is that the provisions
adequately balance the need for employer flexibility on the one hand, with employee protections against possible
exploitation on the other, and that the matters provided for at s. 62(3) are extensive and appropriate. The Panel does
however note concerns raised in the area and recommends the Government continue to closely monitor the operation
of the provisions to ensure they continue to be properly applied.

The Panel is also not convinced that the weight of evidence supports upsetting existing arrangements for averaging of
hours. The Panel notes that the high levels of flexibility for employers can result in significant uncertainty and hardship
for employees. The Panel has been presented with little evidence that current arrangements are unduly restricting
operational efficiency for business. The Panel believes that if averaging arrangements under modern awards are
considered inappropriate, parties can raise their concerns during FWA'’s review of modern awards or change
arrangements through enterprise bargaining. We therefore do not recommend changes to these provisions.

5.2.4 Parental leave

Forward with Fairness foreshadowed up to 24 months unpaid parental leave, by providing for each parent to take a
period of 12 months unpaid leave, or one parent to request an additional 12 months leave, which could only be refused
by an employer on reasonable business grounds.148 The parental leave standard would facilitate taking concurrent
parental leave for up to three weeks within the first six weeks of the birth, at a time to be negotiated with the
employer.**® These measures were intended to maintain the links between new parents and the workforce, to ‘ensure
strong workforce participation of parents to the benefit of business and the overall economic prosperity of Australia’.**°

The Parental Leave and Related Entitlements standard in Part 2-2, Division 5 of the FW Act is consistent with this policy.

A range of submissions about the FW Act parental leave provisions were examined during the Review."*! The key issues
are described further below.

The FW Act allows one parent to make a request for an additional 12 months unpaid parental leave, which can only be
refused by an employer on reasonable business grounds. An employee accessing a period of unpaid parental leave has
a guaranteed right to return to the position they held before taking leave or, if that position no longer exists, to a
position similar in status and pay. There was nothing to prevent an employee from requesting an additional period of
unpaid parental leave under the previous legislation; however, there was no statutory requirement for such a request
to be given due consideration.

48 FWF, pp. 7-8.

49 DEEWR submission to the FW Bill inquiry, pp. 60-61.

150 NESDP, p. 14.

51 see, for example: AWU, p. 2; SDA, pp. 33, 35-36; SDA supplementary, p. 9; ANRA, p. 3; WFPR, p. 9; Ai Group supplementary, p. 14; CCIQ, p. 7.
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The Government introduced the new provision in recognition that many families want to provide all or most of the care
to their children in their first two years of the child’s life."** The provision may also contribute to overall productivity
outcomes by allowing employees to maintain their employment while meeting their caring responsibilities.

Some submissions proposed changes to the eligibility requirements for parental leave under the FW Act, with the ACTU
seeking alignment with the Paid Parental Leave Act 2010 (PPL Act), which was opposed by the Ai Group.**® The ACCI
sought alignment of the PPL Act eligibility requirements with those of the parental leave provisions of the FW Act."*
The PPL Act is administered in the Families, Housing, Communities Services and Indigenous Affairs portfolio, and
provides an entitlement for eligible working parents to receive 18 weeks of government-funded parental leave pay at
the rate of the National Minimum Wage."* The concerns raised by some stakeholders in this regard relates to the
apparent conflict in eligibility requirements, which may mean that an employee entitled to receive paid parental leave
under the PPL Act does not meet the eligibility requirements for taking parental leave under the NES. The employee
may therefore be forced to access another type of leave or potentially resign.

A number of submissions also proposed that ‘reasonable business grounds’ be defined or clarified for the purposes of
refusing a request to extend unpaid parental leave for up to 12 months, and that such decisions should be subject to
appeal.156 FWA conducted employee and employer surveys in 2011. These included questions about the requests for
extending unpaid parental leave and the right to request flexible working arrangements under the NES. The surveys
found that 2.5 per cent of employers had considered a request to extend unpaid parental leave and that less than 0.1
per cent of employees had made such a request.®” Of the employer respondents, 95 per cent that had received one
such request granted it without variation, 2.7 per cent granted the request with variation and 2.7 per cent refused the
request. Of the employers that had received more than one request, 93 per cent granted all requests without variation,
3.6 per cent granted some or all requests with variation and 3.6 per cent were refused. Of the five employee
respondents who requested extended unpaid leave under the NES, four reported that their request was granted, and
one responded that their request was accepted with variation (although was uncertain whether the request was made
under the NES).

FWA's statistics are currently the most authoritative available on the right to request provisions under the NES. While
FWA's survey indicates that requests for additional unpaid parental leave are rare, the results demonstrate that the
provisions have been used to good effect by employees, with most achieving their desired outcome. The results
indicate that the provisions are allowing working parents to exercise their desire to care for their children in important
formative years without having to resign their positions. For employers this means they are able to retain such staff,
helping to ensure they have a skilled and experienced workforce. Agreeing to a request to extend unpaid parental leave
may mean that an employer has to fill the position temporarily, resulting in recruitment and training costs; however,
employers can decline such requests on reasonable business grounds. No material has been presented during the
Review that would allow quantification of potential costs and benefits of the provisions.

The PPL Act has deliberately wider eligibility criteria than the unpaid parental leave provision in the NES in order to
maximise access to the PPL scheme and include women on lower incomes and in non-traditional employment
arrangements. The PPL scheme is also targeted at a broader range of workers, such as the self-employed and
contractors. Most employees who are eligible for paid parental leave will also be eligible for the NES. However, the
Productivity Commission (PC), inits 2009 inquiry report Paid parental leave: support for parents with newborn children,
made a deliberate decision that the work test under the PPL Act would deviate from the NES to enable more workers to
qualify for the scheme.

152 FWF, p. 7.
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The PC recognised that 12 continuous months with a single employer has been accepted as a reasonable qualifying
period to balance the burden on the employer to provide a significant period of leave and a return-to-work-guarantee.
It reflects an award standard that has been recognised since 1990 for full-time and part-time employees and since 2001
for long-term casuals. Employees who do not qualify for unpaid parental leave may access paid leave while receiving
parental leave pay. Alternatively, they can negotiate with their employer for unpaid leave and a return to work
guarantee; however, the employer is not obliged to agree to the employee’s proposal.

As the NES provides employees with a leave entitlement and return-to-work guarantee, rather than a payment, it is
appropriate that a long-term employment relationship between the employee and employer is established. The
material provided did not convince the Panel that a departure from the longstanding existing eligibility requirements is
justified. It therefore considers that they should remain unchanged. It is noted that the difference in eligibility criteria
between the NES and PPL scheme will be considered as part of the scheduled review of the PPL Act, which is to
commence by 31 January 2013.

The Panel does not consider that ‘reasonable business grounds’ requires definition or that a right to appeal such
decisions should be provided in the legislation. Our reasoning for not accepting these suggestions is the same as our
reasoning about similar changes to the right to request flexible working arrangements provisions outlined below. We
do however recommend that a requirement be included in the legislation for the employer and the employee to hold a
meeting to discuss the request, unless the employer agrees immediately to the request, for the same reasons we make
this recommendation about the right to request flexible working arrangements.

Recommendation 3: The Panel recommends that s. 76 be amended to require the employer and the employee to
hold a meeting to discuss a request for extended unpaid parental leave, unless the employer has agreed to the
request.

525 Special maternity leave

An issue of concern for the Panel in relation to special maternity leave was noted by the SDA in its supplementary
submission."*® The unpaid special maternity leave provisions at s. 80 provide that eligible employees who have a
pregnancy-related illness and have exhausted paid sick leave entitlements can take special maternity leave, with a
corresponding reduction in the 12 months unpaid parental leave that can be taken under s. 80(7). Employees can also
access special maternity leave if they have a pregnancy-related illness or the pregnancy has ended within 28 weeks of
the expected birth. Other than being streamlined and simplified, the special maternity leave provisions reflect the
corresponding provisions under Work Choices.”*

We understand that the reduction in unpaid parental leave is to ensure that the maximum time an employer is required
to maintain an employee’s position during unpaid leave is not extended because of special maternity leave. In our view
the current arrangements exhibit policy confusion. While the special maternity leave provision is clearly intended to
protect a pregnant employee’s position when she has exhausted her paid leave entitlements, the employee is then
penalised for accessing this leave by the consequent reduction in unpaid parental leave. We note that there would be
no consequent reduction in unpaid parental leave if the employee were able to simply take ordinary paid or unpaid
personal leave. Given the purpose of unpaid parental leave is to allow a parent to care for their child during an
important developmental period, we consider that there is little justification for its reduction due to an employee
previously accessing special maternity leave. The Panel therefore recommends that s. 80(7) be repealed.

%8 SDA supplementary, p. 9.
%9 Work Choices, ss. 265-67.
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Recommendation 4: The Panel recommends that s. 80(7) be repealed so that taking unpaid special maternity leave
does not reduce an employee’s entitlement to unpaid parental leave under s. 70.

5.2.6 Right to request flexible working arrangements

Forward with Fairness provided that the Government would ‘guarantee’ a right for parents to request flexible work
arrangements until their child reaches school age, which could only be refused on reasonable business grounds.160 The
NESDP provided that ‘whether a business has reasonable business grounds for refusing a request for flexible working
arrangements will not be subject to third party involvement under the NES’, on the basis that United Kingdom
experience suggested that simply encouraging discussion was successful in promoting flexible arrangements.161
Accordingly, the intention of the standard was ‘to promote discussion and agreement between employers and
employees about the issue of flexible working arrangements’.*® The Explanatory Memorandum (EM) provides that it
was envisaged that FWA would provide guidance as to what constitutes reasonable business ground5163, and provides
that they may include the effect on the workplace including financial impact, efficiency, productivity and customer
service; the inability to organise work amongst existing staff; the inability to replace the employee or the practicality of

arrangements that would need to be put in place to accommodate the request.164

Section 3(d) of the FW Act provides:

The object of this Act is to provide a balanced framework for cooperative and productive workplace relations that
promotes national economic prosperity and social inclusion for all Australians by: ...

d) assisting employees to balance their work and family responsibilities by providing for flexible working
arrangements.

Part 2-2, Division 4 of the FW Act contains the right to request flexible work arrangements. The right applies to
employees who have completed at least 12 months continuous service, or are long-term casuals with an expectation of
continuing employment. More beneficial state and territory laws that provide entitlements to flexible work
arrangements are not excluded by the FW Act right to request provisions.165 The right was first introduced under the
FW Act. The previous legislation did not preclude employees from seeking flexible working arrangements; however,
there was no requirement for an employer to give due consideration to such a request and no requirement that the
request could only be rejected on reasonable business grounds.

Submissions made by employee representatives, academics and other organisations about the right to request flexible
working arrangements generally sought to broaden and strengthen the provisions. Peak employer representatives
advocated maintaining the status quo in relation to the right to request.

The ACTU asserted that the provision does little to help balance work and family life, as access to the provisions is too
narrow, excluding ‘workers who care for school-aged children; those caring for adult dependants with a disability; and
those caring for elderly parents—despite the fact that these workers constitute a significant proportion of those
employees with caring responsibilities’.*® The Australian Human Rights Commission (AHRC) called for the provisions to
be extended ‘to employees with children of all ages and to encompass all forms of family and carer responsibilities such

as disability and elder care’.'®” Carers Australia recommends bringing the scope of carer into line with the provisions of

180 PWF, p. 8.

161 NESDP, p. 10.

162 DEEWR submission to the FW Bill inquiry, p. 61; see also EM, p. 44.

163 EM, p. xii.
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185 P Act, s. 66; see also DEEWR submission to the FW Bill inquiry, p. 50.
188 ACTU, p. 54.

187 AHRC, pp. 9-10.

Page | 95



the Carer Recognition Act 2010, extending coverage to carers of people with a disability, serious medical condition,
mental iliness or the frail and aged, to better reflect the diversity of unpaid carers in the community.'*® A number of
other submissions supported similar broadening of the caring situations to which the right to request applies.*® A
further expansion sought by the Australian Law Reform Commission and supported by the ACTU included that the right
be extended to employees experiencing family violence or providing care or support for a person experiencing family
violence, in line with similar measures overseas, due to the prevalence of the problem.170 Forsyth and Stewart indicated
in principle support for broadening the scope of the provisions but cautioned that it may be prudent to await the
outcomes of FWA’s research on the issue before making any changes.*™

Removing restrictions on who can request flexible working arrangements is supported by the Centre for Employment
and Labour Relations Law (CELRL), which argued that the provisions ‘disproportionately exclude employment
arrangements that are dominated by women of child-bearing age’ such as casuals.*? Carers Australia also proposed
removing restrictions and extending the provisions to prospective employees.173 A range of other submissions also
called for removing or diluting restrictions on employees to which s. 65 applies. The AHRC also advocated removing the
restrictions and further recommended that employees with a disability be allowed to make a request to better
accommodate their personal needs.*

The ACTU argued that the right should be enforceable, as employers do not have to show they have properly
considered a request, and employees can only appeal a decision if provided for under an enterprise agreement.*”> A
large number of other submissions also argued that an employer’s decision in relation to s. 65 should be appealable or
otherwise subject to the dispute settling provisions of modern awards.'”® A number of stakeholders proposed that
reasonable business grounds for an employer’s right to refuse a request should be defined or guidance provided in the
legislation, including the NSW Business Chamber & Australian Business Industrial."”’

The ACCI, on the other hand, argued that the right to request should not be broadened due to the additional resources
required to consider requests and increased regulatory burden.'”® This view was supported by the Ai Group, which
argued that the provisions were subject to extensive consultation and strike the right balance, and noted that
employees who do not have a formal entitlement under the provisions still can request flexible working arrangements
outside the provisions.179 The Ai Group submitted that ‘every day in hundreds of workplaces requests for flexible work
arrangements are made and granted. In the vast majority of cases the provisions of the FW Act are not needed or used.
Most employers try very hard to accommodate reasonable requests from their employees for flexible work

arrangements’."®

The Panel has given this issue much consideration and is persuaded by some of the arguments put by employee
representatives, academics and other advocates.

FWA’s 2011 survey encompassing consideration of the right to request under the NES found that 3.8 per cent of
employers surveyed had considered a right to request flexible working arrangements to care for a child and that 0.9 per
cent of employees surveyed had made such a request.181 Of the employer respondents, 81 per cent that had received
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one such request granted it without variation, 8.4 per cent granted the request with variation and 10.8 per cent refused
the request. Of the respondents that had received more than one request, 53 per cent granted all requests without
variation, 47.5 per cent granted some or all requests with variation and 25 per cent were refused. Of the 16 employee
respondents who had made a right to request under the NES, 13 reported that their request was granted, two were
accepted with variation and one was refused. A further 13 respondents were unsure if their request was made under
the NES. Of these responses, eight advised that their request was granted, four answered that their request was
granted with variation and one was refused.

FWA's survey results are the most authoritative data source on the operation of the right to request flexible working
arrangements that we are aware of. The results indicate that the right to request provisions are used quite sparingly, as
could be expected given the relatively narrow situations to which the provisions apply. The high percentage of requests
that lead to flexible working arrangements being put in place, and the comparatively low rate of refusals, indicates
employers are taking the provisions seriously and that they are being used effectively by employees to alter their
working arrangements to suit their circumstances. FWA'’s survey results are supported by the Work and Family Policy
Roundtable (WFPR), which noted that research has shown the provisions to be beneficial to working families.*®

The provisions are beneficial to employees, as they can negotiate flexible working arrangements to meet the needs of
their families, for example working a shorter week or only working school hours. Putting in place such arrangements
means that employees can maintain their employment with their current employer, ensuring they retain skills and
experience, which is of benefit to both the employee and employer. Agreeing to flexible working arrangements may
mean that an employer has to hire additional staff, resulting in recruitment and training costs; however, employers can
decline such requests on reasonable business grounds. No evidence has been presented during the Review that would
allow us to measure the costs and benefits of the provisions.

International research indicates that workplaces offering flexible working arrangements can achieve benefits in
productivity and employee relations. A 2007 United Kingdom survey found that 47 per cent of employers thought that
flexible working and leave arrangements had a positive effect on productivity.183 Only 12 per cent of employers
reported a negative effect, with the remainder reporting no impact. The survey also asked about the impact of flexible
working on employee relations, motivation and commitment, recruitment, labour turnover and absenteeism and found
that, for the most part, flexible working and leave arrangements had a positive effect or no effect on employee
relations and human resources management. Other research undertaken in the UK has shown that family friendly
employment practices, including recognising the needs of carers of adults, have important business benefits.***

As noted above, a number of stakeholders indicated concern that the application of the right to request provisions to
carers of children under school age and children with a disability under 18 years old was too narrow. The ACTU
submitted that the right to request provisions should be extended to all workers who care for or support a person who
reasonably relies on them.'® The South Australian Government supported expanding the right, noting the right to
request flexible working hours under the United Kingdom’s Employment Rights Act 1996."% The provisions under the
UK model introduced in 2003 were originally similar to those under the FW Act but were expanded in 2007 to include
carers of adults and in 2009 to carers of children of 16 years of age and under."®’ The CELRL noted the similarity of the
United Kingdom’s system and its influence on Australian debate.’® In New Zealand, employees with at least six months

182 \WFPR, p. 7.

18 Cited in United Kingdom Department for Business, Innovation and Skills, Impact assessment: extending flexible working to parents of children aged 17,
October 2010, pp. 11-12.
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service who are responsible for the care of any person can apply for a variation to their hours, days or place of work.'®

The request can be refused only on the basis of ‘recognised business grounds’ and a review of the provisions in 2011
found that employers had not experienced any significant costs with the process.190

The WFPR recommended that the arrangements be extended to a broader range of caring situations, noting that
‘analysis of ABS data about work-life outcomes for carers of frail, aged and other non-child dependants suggests that
they suffer more work-life strain than carers of young children’.**! It is noted that the Australian Government is
currently consulting through the National Carer Strategy, launched in August 2011, on extending the right to request
provisions to employees caring for older Australians and those caring for a person with a serious long-term iliness or
disability."*>

The CELRL noted that research suggests that employers are already providing broader right to request schemes."” The
CELRL further argued that expanding the groups to which the right applies may reduce discrimination and resentment
towards people currently able to request flexible arrangements, an argument supported by Professor David Peetz."*
The WFPR also noted that international evidence suggests a broader category of workers to which right to request
provisions apply has not created difficulties for employers.195

The Panel has formed the view that, while the introduction of the right to request flexible working arrangements
represented an important development in providing additional rights to certain types of working carers, the scope of
the caring arrangements under the current provisions should be expanded to reflect a wider range of caring
responsibilities. Given that an object of the FW Act is to help employees balance their work and family responsibilities
by providing flexible working arrangements, and the importance of maintaining a skilled workforce who may have
caring responsibilities, the Panel recommends extending the right to request.

The Panel has considered the question of whether a decision to refuse a request for flexible working arrangements
should be able to be appealed. Section 146 outlines the requirements for dispute settling terms under modern awards
and includes a note that FWA or a person must not settle a dispute about whether an employer had reasonable
business grounds to refuse a request for flexible working arrangements under s. 65(5) or a request for extending unpaid
parental leave under s. 76(4). While providing an appeal mechanism may help ensure that a request for flexible working
arrangements is given proper consideration and that a refusal is indeed due to reasonable business grounds, this still
would not provide a guarantee that a right to request would eventually succeed.

FWA's previously noted survey results indicate that employers are taking requests seriously and that in most cases
employees can negotiate flexible arrangements despite the absence of an appeal mechanism. Given that the policy
rationale of the provision is to facilitate discussion about flexible working arrangements, the Panel is not convinced on
the weight of evidence that the policy is currently not meeting its objective and therefore does not recommend that
such an appeal mechanism is adopted. In this regard the Panel is also mindful that employees may negotiate for a right
to appeal a refusal of a request for flexible working arrangements under an enterprise agreement dispute settling
procedure.'*

While the Panel has declined to recommend an appeal mechanism, it recognises the experience of some stakeholders
with employers refusing a right to request without due consideration."*’ The Panel therefore recommends that the FW
Act be amended to provide an additional requirement that a request can only be refused after the employer has held at
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least one meeting with the employee to discuss the request. The Panel’s view is that such a meeting should already
form part of considering a right to request in most workplaces; however, we consider that codifying the requirement
will ensure a conversation about, and due consideration of, such requests in workplaces not currently meeting this
standard. The Panel considers that this would be consistent with the overall policy intentions of the legislation and will
help meet the specific policy intent of facilitating conversations about flexible working arrangements.

Recommendation 5: The Panel recommends that s. 65 be amended to extend the right to request flexible working
arrangements to a wider range of caring and other circumstances, and to require that the employee and the
employer hold a meeting to discuss the request, unless the employer has agreed to the request.

The Panel was not persuaded by arguments that a definition of ‘reasonable business grounds’ for refusing a request for
flexible working arrangements should be included in the legislation. We note the Government’s clear decision that ‘the
reasonableness of the grounds is to be assessed in the circumstances that apply when the request is made’.*® The EM
further provides examples of what reasonable grounds may be and notes that ‘it is envisaged that FWA would provide
guidance on the issue’.* While the Panel is not certain that the interpretation of reasonable business grounds has
been unreasonable or out of alignment with the Government’s intention, it may be appropriate for FWA to provide
further guidance on the issue if this emerges as an issue.

The Panel notes that broadening the range of caring situations and further changes it has recommended to the right to
request provisions may involve a minor additional compliance burden for employers. It is, however, of the view that
good practice would mean that such processes would generally be followed anyway in the majority of workplaces, and
that the benefits of the proposed changes would nevertheless outweigh any negatives.

5.2.7 Annual leave loading on termination

A principal concern raised by stakeholders about annual leave provisions under the NES is the payment of annual leave
loading on termination, an issue that has received some public attention recently and was raised in many submissions
and meetings with the Panel. The concern arises with the interpretation of s. 90(2), which provides:

(2) If, when the employment of an employee ends, the employee has a period of untaken paid annual leave, the
employer must pay the employee the amount that would have been payable to the employee had the employee taken that
period of leave.

The provision has been interpreted by the FWO, based on advice from Senior Counsel*®

an annual leave loading entitlement, even where award or agreement provisions specifically preclude payment of the
Ioading.201 Stakeholders including the ACCI and the Ai Group propose amendment to the legislation to clarify that leave
loading is only payable on termination if provided for in the relevant industrial instrument.2*

, @s requiring the payment of

The provision of annual leave loading was originally to compensate employees for the notional loss of overtime
earnings while on leave, although the benefit then spread to most sectors of the workforce, including areas not
generally subject to overtime payments.203 A common feature of award leave loading provisions historically was that
leave loading was not payable on termination. Advice tendered to the Senate’s Education, Employment and Workplace
Relations Committee by the FWO was that 112 modern awards include provision for annual leave loading, 29 of which

8 EM, p. 44.

199EM, p. 45.

20 senate Education, Employment and Workplace Relations Committee, Additional Budget Estimates 2010-11, p. 47.
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either explicitly or implicitly provide that the loading is not payable on termination of employment, a further nine
provide that it is payable and 74 are silent on the issue.2*

While it is not clear beyond doubt whether s. 90(2) was intended to preserve existing arrangements for the payment of
leave loading on termination, the interpretation of the provision by the FWO, in contradistinction to the interpretation
by many employer representatives, has meant that longstanding arrangements under awards and enterprise
agreements have been disturbed.

For employers who traditionally have not had to pay annual leave loading on termination, they have incurred an
additional cost in paying out the annual leave on termination. Leave loading typically amounts to 17.5 per cent on the
base rate of pay, depending on the relevant modern award or enterprise agreement. It isimpossible to quantify the
cost of this change to the economy overall, as there is no way to gauge how much leave is owed to employees whose
employment has been terminated, what their base rate of pay is, what the relevant leave loading is, how many
employees are covered by awards or agreements that provide leave loading and whether all employers have been
meeting the new requirement. It is, however, noted that the interpretation of the requirement would have the most
negative impact on affected small businesses. The benefit to employees covered by instruments that previously had not
attracted leave loading on separation is that they are entitled to be paid leave loading on top of leave owed to them
when leaving their employment.

Backed with the weight of past practice and to provide certainty on the issue, the Panel therefore recommends that s.
90(2) of legislation be amended to provide that leave loading is only payable on separation where expressly provided
under the relevant modern award or enterprise agreement for both new and existing employees.

Recommendation 6: The Panel recommends that s. 90 be amended to provide that annual leave loading is not
payable on termination of employment unless a modern award or enterprise agreement expressly provides to that
effect.

5.2.8 Prepayment of leave

A number of employee submissions, including the ACTU, AMWU and TCFUA, indicated concern with the interpretation
of the NES annual leave provisions in reference to the decision of FWA in Mr Irving Warren; Hull-Moody Finishes Pty
Ltd; Mr Romano Sidotti.?*® The decision has allowed the relevant enterprise agreement to prepay annual leave through
a loaded base rate of pay with the effect that when employees take annual leave they do not receive payment from the
employer during that time. The development is cost-neutral, as it simply means that employees receive a loaded hourly
rate in place of paid time off when they take annual leave. Employer representatives, including the Ai Group and MBA,
support keeping the provisions as they stand because the employee has been compensated for foregoing payment of
leave when the leave is taken.® Employee submissions generally took the view that the interpretation of the
provisions in Hull-Moody undermine the intention of the paid annual leave provisions and are a significant disincentive
for taking annual leave, in line with the dissenting judgment in the matter.?”’

The Panel has considered this issue and is of the view that the arguments on both sides are finely balanced, and as
such, does not recommend any change to the provisions at this stage. It is unclear whether the parliament intended for
agreements to provide prepayment for leave in this manner; however, the Panel would be concerned if agreements
became an avenue for the widespread avoidance of payment for annual leave. The Panel therefore recommends that

20% senate Education, Employment and Workplace Relations Committee, Additional Budget Estimates 2010-11, p. 48.

205 12011] FWAFB 6709. See, for example, ACTU, p. 59; CFMEU C&G, pp. 5-9; LIV, pp. 3-4; AMWU, pp. 53-55; Kingsford Legal Centre, p. 7.
2% MBA supplementary, p. 2; Ai Group supplementary, p. 14.
27 AMWU, pp. 53-54; CFMEU C&G, pp. 7-9.

Page | 100



the Government closely monitor developments in this area with a view to possibly amending legislation at a later stage
if necessary.

529 Long service leave

Forward with Fairness expressed a commitment to work with states and territories to develop a nationally consistent
long service leave scheme, and to make provision for a transitional long service leave standard which would reflect
existing long service leave arrangements in state and territory laws or federal awards and federal agreements, so as not
to disadvantage employees.208 The preservation of state and territory laws is achieved through s. 29(2) of the FW Act,
which has the effect that modern awards and enterprise agreements operate ‘subject to’ state or territory long service
leave laws. The transitional NES provision in Part 2-2 Division 9 of the FW Act preserves award-derived long service
leave entitlements, and applicable agreement-derived long service leave entitlements in circumstances where FWA
determines that the relevant entitlements operated in more than one state or territory and, considered on an overall
basis, are no less beneficial to an employee than a relevant state or territory long service leave entitlement.

The current long service leave provisions were dealt with in a number of submissions and in discussions with the Panel,
mainly in relation to the complexity of current arrangements and the need to implement a national standard.”®® Several
state governments noted the issue as important, and the Victorian and South Australian government’s submissions
noted that the process toward a national standard appeared to have stalled.?® The Ai Group called for the Panel to
recommend a standard to Government®** and some employers, including the ACCI and the Ai Group, called for the

212

ability to bargain over long service leave entitlements.

The concerns raised about the current provisions generally centred on determining the entitlements of employees,
given the various instruments and legislation from which the entitlement may be derived. This may be a particularly
complex issue for companies operating across state borders. The issue is likely to involve additional administrative costs
for employers and a consequent level of uncertainty as to whether entitlements have been correctly calculated for both
employers and employees, although no submission sought to quantify the extent of any additional costs in this regard.
The transitional arrangements were, however, designed to protect an employee’s existing entitlements, which is clearly
to the benefit of employees, albeit a cost-neutral one from their perspective. Concerns with the existing NES long
service leave arrangements would be overcome by putting in place a simple national standard, as foreshadowed in
Forward with Fairness and the NES discussion paper.”*®

The Panel notes Government’s commendable goal of introducing a national standard long service leave entitlement
and the broad support for such a standard in discussions and submissions during the Review. The Panel notes the
significant concern of parties about the complexity and confusion surrounding the transitional arrangements currently
in place, and also the advice of two state governments that the standardisation process appears to have stalled.?**
While we note suggestions that we should ourselves develop a national long service leave standard, we consider that
the processes already in place for doing so are the most appropriate. The Panel does, however, recognise the
importance of this issue to stakeholders and strongly recommends that the Government, together with its state and
territory counterparts, expedite negotiations for a long service leave NES with a view to introducing it by 1 January
2015.
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Recommendation 7: The Panel recommends that the Commonwealth, state and territory governments should
expedite the development of a national long service leave standard with a view to introducing it by 1 January 2015.

5.2.10  Public holidays

Forward with Fairness provided a guarantee of public holidays including Christmas Day, Boxing Day, New Year’s Day,
Australia Day, Anzac Day, Queen’s Birthday, Good Friday and Easter Monday. Public holidays prescribed in state and
territory law such as Labour Day, Easter Saturday, Easter Tuesday, and local public holidays like Cup Day, were to be
recognised in those jurisdictions in which they are prescribed. Payment while absent on a public holiday was to be at
the employee’s base rate of payz15 whereas penalty rates or other compensation for working on a public holiday would
be determined by awards.**®

The FW Act includes an entitlement under the NES to eight public holidays, as well as any further days prescribed as
public holidays under state or territory legislation, and provides a right to be absent (subject to a reasonable request to
work) and paid at the base rate on a public holiday (ss. 114-116). Penalty rates for working on a public holiday are
provided for in industrial instruments, principally modern awards and enterprise agreements, rather than in the FW
Act. Modern awards and enterprise agreements typically provide for a penalty rate payable for working on any public
holiday.

Work Choices defined public holidays as those days declared by a law to be generally observed within the state or
territory or region, other than union picnic days, or substitutes for such days.217 Perhaps the major difference with the
treatment of public holidays under Work Choices was the ability to trade off penalty rate entitlements for little or no
compensation in bargaining. States and territories therefore had the capacity to declare additional public holidays
under Work Choices, as they can under the FW Act. While the FW Act does not similarly preclude recognition of union
picnic days, we are not aware of any such days being declared by the states or territories since its commencement.

A large number of employers indicated concern about arrangements for the payment of public holidays. Employers’
concerns were generally about the ability for state and territory governments to declare additional public holidays
under s. 115 (1)(b) of the FW Act to those provided under s. 115 (1)(a), and the resultant increase in wage costs due to
penalty rates then applying under modern awards.”*® Some employer and employee representatives indicated that the
current system had resulted in confusion and called for a national standard to be developed.?*

The ability for state and territory governments to declare additional public holidays has a fairly significant impact on
wages costs for employers who operate on such days, due to public holiday penalty rates typically involving a loading of
200 per cent or 250 per cent of base rates of pay (in recognition of the unsocial nature of working on such days).
Employers affected by the penalty rates typically include those operating in the hospitality, retail and tourism sectors.
Employers may alternatively elect that it is not economic to open on the particular day (unless they are obliged to open
on such days, due to, for example, lease requirements), which would mean forgoing any takings for the particular day.
Additional public holidays also impose costs for businesses that decide not to operate on such days, as they may be
required to pay employees even though the employees have not had to work.

A Regulation Impact Statement (RIS) prepared by the ACT Government on the introduction of a new public holiday
estimated that the cost to the local economy for each additional public holiday was $29.8 million in 2007.%% It should
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however be noted that this estimate assumed there was full employment, ignored increased demand in some
industries on public holidays and did not consider any social or productivity gains associated with a public holiday.

Employees who work on public holidays receive the benefit of additional loading payable on their base salary.
Employees are entitled to be absent on the public holiday, and may refuse an employer’s request to work on a public
holiday if the request is not reasonable or the refusal is reasonable®*", thereby being paid their normal salary while not
having to work, unless they are casual employees.

The issue of public holidays was identified as important for many stakeholders in submissions and discussions with the
Panel. Current arrangements have meant that the number of public holidays in each jurisdiction can vary widely. For
example, in 2012 the number is expected to range from between 10 and 13 days, depending on the state or territory.
The uncertainty with current arrangements for employees and employers and the potential additional costs for
employers concerns the Panel. To overcome these concerns, the Panel’s view is that under the NES, there should be a
nationally consistent number of public holidays each year for which penalty rates are payable, and that the number of
days for which penalty rates are payable should not be able to be increased by declaring additional or substitute days
by state and territory governments. This would not prevent employers and employees entering agreements to provide
for penalty rates to be payable on a greater number of public holidays, nor to specify additional days as public holidays.

Recommendation 8: The Panel recommends that the Government consider limiting the number of public holidays
under the NES on which penalty rates are payable to a nationally consistent number of 11.

5.2.11 Fair Work Information Statement

Part 2-2 Division 12 of the FW Act makes provision for the preparation and distribution of the Fair Work Information
Statement (FWIS) as foreshadowed in Forward with Fairness.”?

Several employers sought the removal of the requirement to provide new employees with a copy of the FWIS or to
otherwise amend the statement. The ACCI argued that the obligation represented an unnecessary regulatory and cost
burden on employers.223 The ACCI noted that ‘the red-tape burden is not insignificant’ and that ‘Myer has indicated to
the PC inquiry into the retail industry that it spent $10,000 in distributing the FWIS’ to its over 13,000 employeesm,
which equates to a cost of around 77 cents per employee. It is not clear whether the estimated cost for Myer of 77
cents per employee for distributing the Fair Work Information Statement is typical of industry experience; however,
given that the requirement is simply to provide a printed notice to employees, this seems to be a reasonable estimate.
If Myer’s figure were used to extrapolate the cost of providing the statement to the approximately 7.8 million®®®
employees covered by the FW Act on its commencement, the total cost would be around $6.006 million. The ACTU
submitted that providing information to employees about their rights under the FW Act was entirely consistent with
the objects of the FW Act.?®

Itis also noted that there was a previous requirement under Work Choices for employers to provide new and existing
employees a copy of the Workplace Relations Fact Sheet, containing information about the Iegislation.227

The Panel has considered the requirement to provide employees with the FWIS and is not convinced of the need to
recommend changes to existing arrangements. These appear to be working entirely consistently with the Government’s
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policy intentions. While there may be some minor administrative costs for meeting this NES requirement, the Panel
believes the benefits of improving employees’ understanding of their rights under the FW Act clearly outweigh these
Ccosts.

5.2.12  Other NES provisions

A range of submissions raised issues with NES provisions including: personal/carer’s and compassionate leave;??
community service leave;?? and notice of termination and redundancy pay”*’. The Panel has determined that the
provisions appear to be operating as intended and has not made any recommendations on these.

5.3 Awards

531 General

The second element of the two-part safety net envisaged by Forward with Fairness was modern awards, which would
contain ‘a further 10 minimum employment standards ... tailored to the needs of the industries, occupations or
enterprises they cover’.?* The basis for this was a view that ‘minimum terms and conditions will vary depending on the
needs of particular industries, occupations or enterprises and cannot be reduced to a “one size fits all” approach’;

however, they should remain ‘an important safety net and effective floor for collective bargaining’.232

The additional entitlements to be regulated by modern awards included minimum wage rates, the type of work
performed, arrangements for when work is performed, overtime and penalty rates, annualised salary arrangements,
allowances, leave, superannuation and consultation, representation and dispute settlement.?®® In addition, awards
could build on, and provide industry specific detail related to, the NES.?* The Policy Implementation Plan outlined how
awards would be modernised, simplified and reduced in number®®, with reviews every four years to ‘ensure they are
responsive to the needs of Australia’s dynamic market economy and are keeping up with community standards of what

constitutes a fair minimum safety net’.**

Establishing modern awards under the FW Act was a response to the previous legislation, which the Government
considered had significantly diminished the capacity of awards to act as a viable safety net. Work Choices placed
significant limits on the content of awards, which meant that a range of previously applicable protections for
employees were lost. It provided very limited capacity to update awards to reflect changed community standards.
Awards under Work Choices were also difficult to apply because restrictions on award content in the legislation were
never reflected in the published awards themselves, and pay scales were removed from awards and were also largely
unpublished. This meant that employers and employees had great difficulty in discerning what safety net entitlements
actually applied.

The AIRC award modernisation process, provided for under the Transition Act, involved reviewing more than 1500
awards and other instruments, holding over 100 days of consultation and evaluating thousands of submissions for
stakeholders. It also included issuing exposure drafts of modern awards for comment. The process resulted in 122
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industry and occupation-based modern awards to replace approximately 3700 state and federal awards, NAPSAs and
pay scales.

In creating modern awards the AIRC sought to set a fair benchmark that was balanced and appropriate for the needs of
each industry or occupation from the diverse range of conditions contained in pre-modern awards. Making modern
awards was not intended to reduce the take-home pay of employees, or to increase costs for employers. It was,
however, acknowledged in the FW Act and in the award modernisation request that the modernisation and
consolidation of so many awards may result in some changes to conditions. To allow businesses time to adjust to
modern awards, five-year transitional arrangements apply in most modern awards, involving a phasing-in of changes to
pay related matters. Under the model transitional arrangements phasing-in is occurring in five equal instalments, one
each year.

While some wage costs may have increased for some employers as a result of the introduction of modern awards,
others will have decreased, albeit incrementally, due to the five-year phase-in period. It is, however, noted that the
content of awards is a matter for FWA'’s review of modern awards. On the other hand, the reduction in regulation as a
result of award modernisation noted above is a significant benefit to employers nationally.

Issues raised about modern awards during the Review included flexibility terms, dispute resolution, minimum wages
and the variation of modern awards. Related issues of setting minimum wages and equal remuneration provisions also
received some attention and are considered here. The Panel noted some significant support for the massive reduction
in regulation and complexity achieved through the award modernisation process, and commends this achievement as a
substantial and lasting reform. While acknowledging there are costs and some complexity for business in moving to the
new arrangements, the Panel is confident of the long-term benefits of award modernisation. The Panel has made a
small number of recommended changes affecting modern awards, reflecting our view that they were carefully
considered at the drafting stage and that it is still relatively early days in their implementation.

We note that some submissions raised issues relating to the content of modern awards, including ‘common issues’ the
Full Bench of FWA is addressing. FWA'’s review process is the appropriate forum for addressing these matters. As we
noted earlier, these matters are outside our terms of reference. On 27 April 2012 the President of FWA, Justice lain
Ross, issued a statement outlining the process for dealing with FWA's review of modern awards.?*’ The statement
noted that 282 applications to vary modern awards were received as part of the review process, and that a Full Bench
would be constituted to deal with common issues, and single members would deal with the remainder. The common
issues to be dealt with by the Full Bench include: penalty rates in the retail, hospitality, fast food, restaurant, hair and
beauty and banking awards; apprentices, trainees and junior rates; award flexibility; annual leave; and public holidays.

5.3.2 Individual flexibility arrangements

The Implementation Plan indicated that all awards would be required to contain a flexibility clause that would ‘enable
arrangements to meet the genuine individual needs of employers and employees’. A model flexibility clause would be
developed, which could be modified if required for a particular industry. It would be simple to understand, would not
disadvantage individual employees and would permit genuine agreements between the employee and employer
without coercion or duress. Written agreements would be required and a copy required to be provided to the
employee.238 DEEWR'’s submission to the FW Bill Inquiry identified the matters to which the award flexibility term
related as arrangements for when work is performed, overtime rates, penalty rates, allowances and leave loading. It
described additional safeguards, namely that an employee must be better off overall than if the arrangement was not

2712012] FWA 3514.
ZBEWFIP, pp. 11-12.
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agreed, and that the flexibility arrangement must be able to be terminated by either the employee or employer
providing written notice of not more than 28 days. **°

To give effect to this policy, the FW Act requires the inclusion of a ‘flexibility term’ in all awards and enterprise
agreements which permits the making of an individual flexibility arrangement (IFA). Sections 144 and 203 of the FW Act
respectively mandate specified content for the term, including that the employee and employer genuinely agree to any
IFA, the employee will be better off overall, that it be in writing, that it specify the terms of the award or agreement
which are being varied and that it address how the arrangement can be terminated. We note, parenthetically, that
whether the present legislative provisions result in the creation of a minimum period of termination of only 28 days is
far from clear having regard to the way the provisions are framed. Currently, FWA can determine the standard
flexibility clause, including matters to which an IFA can relate. In 2008, during the award modernisation process, the
AIRC determined a model award flexibility clause, which permitted flexibility about arrangements for when work is
performed, overtime rates, penalty rates, allowances and leave Ioading.240 The model term now appears in all modern
awards, with occasional variations.?*" It is important that the power resides in FWA to determine what matters are
covered by the model flexibility term. The result is that FWA can monitor, over time, the operation of the model
flexibility term and can adjust its content having regard to workforce and industrial relations demands as they may
change in the future.

The FW Act also provides that if the purported IFA does not satisfy those requirements the arrangement has effect but
the employer may have contravened the relevant award or agreement term with certain legal consequences including
exposure to liability for underpayment.?*?

The Panel has given the issue of IFAs extensive consideration and made a series of recommendations on their operation
under both modern awards and enterprise agreements. Discussion of IFAs in both contexts is covered in this chapter,
while a further issue confined to IFAs under enterprise agreements is discussed in Chapter 6.

Many employers submitted that a return to statutory individual agreements is essential to meet their concerns about
achieving individual flexibilities in the workplace.2* Similarly, many unions submitted that IFAs should not be part of
the Fair Work system. 244 \We are not persuaded by either of these submissions. The impact of statutory individual
agreements was perceived to be a major problem with Work Choices. The FW Act specifically sought to address this.
The FW Act, however, carried the concurrent objective of providing for individual flexibilities. IFAs were intended to
provide these individual flexibilities while maintaining protections for employees. We have therefore considered the
operation of IFAs with these two key objectives in mind.

The submissions we received indicated that neither employers nor unions are happy with present arrangements
concerning IFAs in agreements.

The Ai Group submitted that use of IFAs is low because, in their view, IFAs do not provide meaningful flexibility.2*> A
number of options for addressing this were proposed. Many employers and employer organisations submitted that IFAs
should be able to be offered as a condition of employment.246 Some employers also submitted that the model clause

%9 DEEWR, p. 62. See also SRS.

240 Request from the Minister for Employment and Workplace Relations—28 March 2008 Award Modernisation Statement [2008] AIRC 387.

2" see, for example, Textile Clothing and Footwear and Associated Industries Modern Award 2010, clause 7.

22 W Act, 5. 145, 5. 204.
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24 1Sy, p. 10; SDA, pp. 55-56; TCFUA, p. 10.
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should permit flexibility on a greater number of matters®*’, or all matters pertaining to the employment relationship®*®

or changes to the NES.**

The capacity for an employee to unilaterally terminate an IFA with 28 days notice was cited by many as a key
disincentive to use IFAs.”*° There were various proposals as to the appropriate duration of an IFA or termination notice
period, such as six months®*, one year®>, no less than 24 months®>, four years®* or indefinitely.”>> Many employers
submitted that IFAs should not be able to be unilaterally terminated.?>® Some argued that IFAs should continue
notwithstanding an enterprise agreement Iapsing.257 Others, such as AMMA, submitted that employees subject to an
IFA should not be able to take industrial action®®, a proposal rejected by the ACTU as being inconsistent with ILO
obligations and collective bargaining rights.”*°

Another key issue employers identified with IFAs was the lack of certainty as to whether they pass the better off overall
test (BOOT).?*° Some submitted that the model term lacks clarity about what can be varied®®, and some argued that
the application of the BOOT was an unnecessary restriction on IFAs.”*” Some parties proposed a registration or approval
system with FWA or the FWO, either compulsory or optional, to provide certainty that a proposed IFA would not be
considered invalid in future.”®® Some unions also proposed that IFAs should be registered with or recorded by FWA?**,
including for the purpose of allowing data as to their use and abuse, and to allow an objective assessment to inform
stakeholders of their efficacy and areas of concern.?® The Australian National Retailers Association (ANRA), in its
supplementary submission, suggested a proper analysis would need to be conducted to determine whether FWA has
the capacity to take on this massive administrative task.?*® An alternative suggestion of the Australian Institute of
Employment Rights was to empower FWA to deal with disputes about the making and application of IFAs.”®’

Finally, some employer submissions suggested that it should be permissible to use IFAs to implement identical
arrangements across a group of employees. AMMA submitted that problems with the capacity to terminate IFAs with
28 days notice ‘include the potential for a multitude of industrial arrangements to be operating across a single
enterprise at any given time’.*®® The Australian Newsagents’ Federation submitted that ‘model’ IFAs should be provided
as examples.?®® APESMA provided evidence during consultations of the use of ‘template’ IFAs in the pharmacy industry,
a matter that was also observed by the FWO in its audit report of the Queensland Pharmacy Industry.?”® The ACTU, in
its supplementary submission, argued that a desire to use IFAs to employ people on the same arrangements is not true
individual flexibility.2™*
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The ACTU, noting the union movement’s opposition to IFAs, argued that the provisions under awards and contracts of
employment already provide ample scope for flexible working arrangements and that if further flexibilities are required
in a workplace they should be negotiated collectively.272 The ACTU also indicated concern about reports of IFAs being
made a condition of employment and/or clearly not meeting the BOOT, and argued that they should be registered and
made publicly available with identifiers removed.” The SDA argued for the abolition of IFAs or, failing that, for them to
be recorded with FWA.2"

The FW Act presently provides for IFAs which can, in certain circumstances, modify the operation of a modern award or
an enterprise agreement. Any particular IFA must satisfy the BOOT, which has two separate and distinct fields of
operation in the FW Act. One concerns these IFAs and the other concerns the approval of enterprise agreements by
FWA. The application of the BOOT in the second context is discussed in Chapter 6.

There is limited empirical data about the extent to which employers and employees have agreed to IFAs since the FW
Act came into force. A 2011 survey by FWA found that, of the employers surveyed, six per cent had used IFAs, although
more than a third of these entities had only made one such arrangement.275 Around 3.5 per cent of employees
surveyed had entered into an IFA. Employers and employees reported that IFAs were generally used to alter
arrangements for when work is performed, overtime, penalty rates, leave loading, allowances and leave loading. A
significant proportion of the IFAs also included ‘other changes’.

Consistent with employer submissions, FWA'’s survey indicates that the incidence of IFAs is not great. The Panel
believes such arrangements should provide a mechanism, with appropriate safeguards, giving employers and
employees some flexibility to accommodate the particular circumstances of an individual employer and an individual
employee. To this end, the Panel considers the FW Act should be amended in several respects.

Submissions from employer groups argued that the comparatively low incidence of IFAs was the result of the relatively
short notice period for their termination. Further, the uncertainty attending the operation or scope of the BOOT has the
effect that employers are potentially exposed to claims for underpayment and penalties if attempts were made to
satisfy the BOOT, but were found wanting. They also argue that the prohibition on allowing an employer and employee
to enter an IFA at the time of engagement is unnecessary and undesirable 2®

The Panel believes that to create a greater opportunity for employers and employees to make individual flexibility
arrangements while ensuring adequate and appropriate protection for the employer and the employee the following
should be done:

e The operation of the BOOT, as a minimum, in this statutory context (in contradistinction to the enterprise agreement
approval process), should be clarified in certain respects. It should be made clear that the BOOT can be satisfied by
the provision of a non-monetary benefit to an employee in exchange for a monetary benefit provided that the non-
monetary benefit is proportionate to the monetary benefit foregone and the latter is relatively insignificant. This
formulation of the minimum requirements of the BOOT is intended to draw together various elements of the test
referred to in an illustrative example provided on page 137 of the EM. Of course, the employee foregoing a
monetary benefit need not be an element of the arrangement between the employer and the employee. Many
such arrangements, we would expect, would not have this element. However, if it is present, there should be a
requirement that the written record of the IFA estimate the value of the monetary benefits foregone.

212 pCTU, pp. 37-38.
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e The maximum notice period for unilateral termination of an IFA should be extended to 90 days. If the individual
flexibility arrangement is the product of genuine agreement, the Panel sees no need to provide what is in effect a
comparatively short termination period as a protective mechanism for the employee.

e The Panel is not persuaded that it is appropriate or desirable for the employer and employee to enter an IFA at the
time of the engagement of the employee. This is important. An essential underpinning of our recommendations is
that the arrangement is genuinely agreed to by the employee. At the point of engagement, it is extremely unlikely
that the employee will genuinely agree by engaging in an assessment of the potential worth of benefits foregone
with the benefits gained. At this point, a potential employee may feel he or she has no real choice other than to
accept employment on the terms offered. These circumstances would not involve genuine agreement of the type
we consider must be associated with IFAs. For the sake of clarity, the Panel considers that ss. 144 and 203 should
be amended to include the prohibition currently under s. 341(3) preventing a prospective employer making an
offer of employment conditional on entering into an IFA.

e Employers should be required to notify the FWO in writing of any IFA entered into at the time this occurs, providing
particulars of the name of the employee, the date of entry and the relevant award or enterprise agreement. The
notification could be by email. This would enable the FWO to investigate, as and when required at its absolute
discretion, whether the opportunity afforded by the FW Act to make these arrangements was being abused by a
particular employer or employers in a particular industry. Notification would have the additional benefit of
providing data about the incidence of IFAs. It would be desirable for the FWO to maintain an electronic database of
these notifications.

e An employer should have a statutory defence to any claim for underpayment and penalties made after entering into
an IFA, namely that the employer had notified the FWO, believed the arrangement satisfied the statutory
preconditions (including the BOOT) and there was a reasonable basis for this belief.

Recommendation 9: The Panel recommends that the better off overall test in s. 144(4)(c) and s. 203(4) be amended
to expressly permit an individual flexibility arrangement to confer a non-monetary benefit on an employee in
exchange for a monetary benefit, provided that the value of the monetary benefit foregone is specified in writing
and is relatively insignificant, and the value of the non-monetary benefit is proportionate.

Recommendation 10: The Panel recommends that the FW Act be amended to require an employer, upon making an
individual flexibility arrangement, to notify the FWO in writing (including by electronic means) of the
commencement date of the arrangement, the name of the employee party and the modern award or enterprise
agreement under which the arrangement is made.

Recommendation 11: The Panel recommends that the FW Act be amended to provide a defence to an alleged
contravention of a flexibility term under s. 145(3) or s. 204(3) where an employer has complied with the notification
requirements proposed in Recommendation 10 and believed, on reasonable grounds, that all other statutory
requirements (including the better off overall test) had been met.

Recommendation 12: The Panel recommends that s. 144(4)(d) and s. 203(6) be amended to require a flexibility
term to require an employer to ensure that an individual flexibility arrangement provides for termination by either
the employee or the employer giving written notice of 90 days, or a lesser period agreed between the employer and

employee, thereby increasing the maximum notice period from 28 days to 90 days.
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Recommendation 13: The Panel recommends that s. 144 and s. 203 be amended to include the prohibition
currently under s. 341(3) preventing a prospective employer making an offer of employment conditional on entering
into an individual flexibility arrangement.

5.3.3 Dispute resolution

Forward with Fairness foreshadowed that the FW Act would provide ‘access to an effective procedure to resolve
grievances and disputes’.277 This is reflected insofar as the objects of the FW Act in s. 3(e) refer to ‘enabling fairness ...
at work ... by... providing accessible and effective procedures to resolve grievances and disputes’. The Government’s
award modernisation submission in October 2008 provided some detail of the nature of this procedure. It referred to
some examples of dispute resolution clauses in agreements under Work Choices which were ‘effectively “an appeal
unto Caesar”; that is, the end point of the dispute was a decision of the local HR Manager’ and accordingly under the
FW Act, dispute settlement procedures in agreements would be required to involve either FWA or another person or

body independent of the parties and would be required to provide for the representation of employees in the process.

The then Deputy Prime Minister’s Australian Labour Law Association speech in November 2008 (ALLA Speech) indicated
that FWA was to ‘play an important role in dealing with the kind of day-to-day disputes that arise not in the bargaining
context, but under awards and enterprise agreements’. At the request of one party, FWA would be able to ‘exercise a
full suite of alternative dispute resolution powers, such as: calling compulsory conferences of the parties; conciliating;
mediating; expressing opinions; informing itself about the circumstances of the dispute and making recommendations’.

FWA would be empowered to determine a binding outcome ‘where the parties agree’.278

Modern awards are required to include a dispute resolution clause under s. 146 of the FW Act. The AIRC developed a
model dispute resolution clause for inclusion in modern awards. It provides that, after the workplace-based steps for
dispute resolution are completed, a party may refer the dispute to FWA and may agree on the process to be used by
FWA, including mediation, conciliation and consent arbitration. Where the matter in dispute remains unresolved, FWA
‘may exercise any method of dispute resolution permitted by the Act that it considers appropriate to ensure the
settlement of the dispute’. The FW Act only authorises arbitration pursuant to a modern award dispute procedure ‘if, in
accordance with the term, the parties have agreed that FWA may arbitrate (however described) the dispute’ (s. 739(4)).
Accordingly, FWA may only arbitrate disputes arising under an award where the parties agree.

Under the previous legislation, awards were required to include a model dispute resolution process in the terms
specified in the Iegislation.279 The model dispute resolution process specified the range of matters it could cover and
focused on resolution at the workplace level. If resolution at this level failed, the provisions said that the parties could
agree on a provider to undertake alternative dispute resolution, which may have been the AIRC, but severely curtailed
the AIRC’s ability to effectively settle a dispute. For example, the AIRC could not compel a person to do anything,
including attend a dispute resolution proceeding, and could not arbitrate or make enforceable orders on a dispute,
even if the parties agreed that the AIRC should.”®

A number of employee organisations raised concerns about terms for settling disputes under modern awards. The
ACTU argued that under the current terms FWA can only conciliate a dispute about matters arising under the award,
not any other disputes that may arise in the workplace, and cannot exercise arbitral powers.281 Employees could
alternatively seek court orders for breaches of award provisions, which is often both costly and time-consuming.®? The
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ACTU and other unions therefore called for FWA to be able to arbitrate disputes under awards, with the ability to make
orders to help prevent further disputes.”®* The AMWU provided several case studies outlining difficulties due to the lack
of arbitration.”® The SDA additionally argued for NES provisions to be subject to arbitration for disputes such as
working on public holidays.285 The Ai Group noted the importance of the dispute settling provisions and its strong
support for them.”®® It also argued that allowing compulsory arbitration for disputes under awards would be a
retrograde step and lead to parties being more likely to become entrenched in their views.”®

The FW Act’s reinvigoration of the tribunal’s powers to deal effectively with disputes about safety net entitlements is a
benefit to both employees and employers. Employees have the benefit of being able to have disputes that cannot be
settled at the workplace level dealt with by FWA, which may exercise a broad range of powers to resolve the matter,
including consent arbitration. The FW Act addresses the Government’s concern that previously an employer could
simply elect to not attend a proceeding before the tribunal, which meant that employees had little capacity to have
disputes about their workplace rights and entitiements heard, let alone settled. This was viewed as particularly
problematic for low-paid and other vulnerable workers where an imbalance of power was already evident. The new
powers of FWA to settle disputes is also a positive for employers, who have the benefit of access to a low-cost dispute
resolution authority equipped with a range of powers to effectively settle disputes.

Chart 5.2 shows the dramatic decrease in dispute notifications to the tribunal as a result of Work Choices, and a
corresponding increase in notifications under the FW Act back to levels similar to those before Work Choices. The
figures clearly demonstrate FWA's restored capacity to deal with disputes as the provisions have been more widely
utilised than under Work Choices. Clearly there would be additional costs of participating in dispute resolution before
FWA for employers who may have previously exercised their right not to attend proceedings. Employer submissions
were, however, largely silent on the operation of the dispute settling procedures, and we have taken this to mean that
they are generally happy with how the provisions are working.

Chart 5.2—Dispute notifications
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The Panel appreciates the importance of dispute resolution under awards for many employees and that the absence of
arbitration may lead to difficulties for employees in some circumstances. Consistent with our view in relation to dispute
resolution under enterprise agreements, we are however not inclined to recommend that disputes under modern
awards be subject to mandatory arbitration as a last resort. The Parliament’s clear intention in relation to disputes
under modern awards was for FWA to be able to exercise a range of its powers to assist the parties to resolve their
differences, with arbitration only being available with the agreement of the parties. The Panel’s view is that it is not
clear at this point that the lack of automatic access to arbitration is undermining the ability to resolve disputes to such
an extent that a departure from current policy is warranted.

5.34 Award variation and review

An issue of consensus emerged between the ACCI and the ACTU on award variation applications being made without
proper legislative grounds, which unnecessarily take up FWA's time and that of intervening organisations.’®® The ACTU
proposed that such applications should be able to be struck out by FWA on conventional grounds adopted by the
courts.?® The ACCI said that it would welcome discussion on a process allowing FWA to deal with such matters without
the need for other parties to become unnecessarily involved.*°

A number of stakeholders sought amendment to the provisions for four-yearly reviews of modern awards. The Ai Group
proposed that any such variations must be necessary to achieve the modern award objective, and that variations
should be able to be retrospective in exceptional circumstances.””* The ACTU argued that FWA should have to take into
account pay equity as part of its considerations.”” A range of other stakeholders sought the ability to vary awards
outside the four-yearly review process if special circumstances are met, for example where economic benefits can be
demonstrated.”*®

The ACTU advocated for an amendment to the FW Act to clarify that modern awards can supplement the NES, noting
that such provisions which were common to some industries were removed in the modernisation process.?** The
AMWU and SDA both supported such an amendment, with the SDA also advocating the capacity for modern awards to
deal with industry and state-specific issues.”*®

On recommendations for amendment to the provisions relating to award variations, the Panel notes the Government’s
policy intention of establishing a stable safety net, including by only providing for four-yearly reviews and otherwise
limited capacity for variation. Given that the first four-yearly review of modern awards is still some time away and
FWA's interim award review has yet to be finalised, the Panel is unable to justify making recommendations that would
upset arrangements for general reviews of modern awards. On calls for increased ability to seek variations outside of
general reviews, such a move would be counter to the policy of maintaining a stable safety net and is likely to result in
increased speculative claims to deal with short-term concerns of both employers and employees, and the Panel
therefore does not recommend amendments in this area.

The Panel does, however, note the mutual concern of the ACTU and the ACCI about the apparent inability of FWA to
strike out speculative and unmeritorious award variation applications. The impact of this apparent oversight is that
employee and employer representatives that would be affected by such variation applications must intervene in these
cases, incurring costs for preparing submissions and being represented in hearings. The Panel’s view is that it is
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anomalous that FWA is not able to strike out applications that do not have a proper legislative basis and recommends
that legislation be amended to rectify the issue.

Recommendation 14: The Panel recommends that the FW Act be amended to expressly empower FWA to strike out
an award variation application that is not made in accordance with the FW Act, is frivolous or vexatious or which has
no reasonable prospects of success.

The Panel has also become aware of a recent case where FWA found the Ai Group not to have standing to make an
application under s. 160 to vary a modern award to remove ambiguity or uncertainty or correct error, as it was not
covered by the award.”*® The Ai Group also applied under s. 158 of the FW Act in the same matter and was found to
have standing, although ultimately was unsuccessful in its claim. The Panel believes that it is incongruous that an
organisation able to make application under s. 158 to vary, revoke or make a modern award, on the basis that it is
entitled to represent the industrial interests of employees or employers covered by the award, should not be able to
make an application under s. 160. For the sake of consistency and to enable such organisations to effectively represent
their members’ interests, the Panel recommends that s. 160 be amended accordingly to allow such representation.

Recommendation 15: The Panel recommends that s. 160 be amended to provide that the parties entitled to bring
an application to make, vary or revoke a modern award under s. 158 can also apply to vary a modern award to

remove an ambiguity or uncertainty.

54  Minimum wages

Forward with Fairness provided that FWA would determine the minimum wage ‘in an open and transparent process
conducted once a year’, taking into account a range of economic and social factors. These factors, variously stated,
were to include whether the minimum wage was ‘fair to Australian working families, promotes employment growth,
productivity, low inflation and downward pressure on interest rates’ as well as ‘the needs of the low paid and the
performance and competitiveness of the national economy’.297 A specialist Minimum Wages Panel was to be
established within FWA empowered to commission research on minimum wage variations, and required to publish
wage rates to take effect on 1 July each year.2®

The policy on minimum wages was responsive to the system of minimum wage reviews under Work Choices, which
provided for minimum wages to be set by both the Australian Fair Pay Commission and the Australian Industrial
Relations Commission, with increases taking effect on varying dates, and under which many pay scales were not
reduced to writing and published, creating uncertainty about wages obligations.299 The processes of the AFPC were also
considered to lack transparency, which undermined stakeholders’ confidence in how minimum wages were determined
under Work Choices.

The FW Act establishes the Minimum Wage Panel under s. 620 to undertake an annual wage review each financial year
in accordance with s. 617. In the conduct of the annual wage review the Minimum Wage Panel must ensure that all
persons and bodies have a reasonable opportunity to make written submissions for consideration in the review and
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comment on such submissions.**® The Minimum Wage Panel must take into account the ‘minimum wages objective’
under s. 284, which provides:
(1) FWA must establish and maintain a safety net of fair minimum wages, taking into account:

a) the performance and competitiveness of the national economy, including productivity, business competitiveness and
viability, inflation and employment growth; and

b) promoting social inclusion through increased workforce participation; and

c) relative living standards and the needs of the low paid; and

d) the principle of equal remuneration for work of equal or comparable value; and

e) providing a comprehensive range of fair minimum wages to junior employees, employees to whom training

arrangements apply and employees with a disability.

Employer and employee representatives made a range of submissions on the conduct of annual wage reviews by the
Minimum Wage Panel. The ACCI called for a requirement that modern awards each be assessed separately so as to be
able to consider the particular economic conditions of each sector.®* The ANRA similarly argued that minimum wages
decisions should have greater scope to consider the economic conditions of specific sectors, noting the recent difficult
conditions in the retail sector.>** Some submissions called for greater consideration of the impact of minimum wages on
issues such as employment and productivity.**®

Several employer associations argued that the FW Act must be amended to reduce increases in annual wage review
decisions to reflect the proposed increase in compulsory superannuation contributions from 9 per cent to 12 per
cent.** The Ai Group and NSW Business Chamber & Australian Business Industrial also sought to have the date of effect
of annual wage review decisions moved back to allow more time to advise employers of changes.**

The ACTU contended that employer complaints of wages being too high, particularly in sectors such as retail and
hospitality, were not supported by international comparisons.*® The ACTU cited the PC’s recent report into the retail
industry in support of its arguments, which found that Australian retail wages are low in comparison to the USA and
some European countries when factors such as exchange rates and purchasing power are considered.*” United Voice
recommended that the Minimum Wage Panel be required to consider the special needs of part-time and casual
workers in making its decision due to the cost of living pressures faced by such workers.*%®

In relation to concerns that the annual wage review process does not adequately take account of economic conditions
by industry, we note that FWA'’s annual wage review decisions detail extensive consideration of different industry
conditions.*”® We also note that the 2010-11 and 201112 annual wage review decisions specifically considered
differing commencement dates and wage increases for some industries at the request of some employer
representatives, which were ultimately rejected by FWA.*® We therefore see no need to upset existing provisions in
this regard.

Chapter 4 includes further consideration of minimum wages, and indicates there is no evidence that the FW Act has

substantially altered real minimum wages compared with previous years. While several employer representatives have
raised concerns with either the process or outcomes of the annual wage review, the Panel believes the minimum wage
objective, outlining the matters which must be considered in the annual wage review, is fulsome and appropriate, and

%00 Fyy Act, s. 289.

%01 accl, pp. 10, 90.

%02 ANRA, pp. 14-15.

%03 see, for example, ACCI, pp. 10, 90-91; CCIWA, pp. 105-06.

0% ACCI, p. 11; BCA, p. 73; AHA, pp. 30-32; CCIQ, pp. 6-12.

%05 see, for example, Ai Group, pp. 81-82; NSWBC & ABI, p. 28.

%06 ACTU, pp. 35-36.

zz; Productivity Commission, Economic structure and performance of the Australian retail industry, 2011, p. 328, cited in ACTU, pp. 35-36.
UV, pp. 9-10.

%0912010] FWAB 4000; [2011] FWAB 3400; [2012] FWAFB 5000.

$1012011] FWAB 3400, p84; [2012] FWAFB 5000, pp69-72.
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that the Minimum Wage Panel is the right body to conduct the process. The Panel therefore recommends that no
changes be made to the annual wage review process.

However, we note that as this Report was being finalised the FWA Minimum Wage Panel in the 2012 Annual Wage
Review decision suggested we could examine legislative provisions that, in the view of FWA, constrain its practical
ability to vary minimum wage orders by industry or establishment after the Review has been completed.**! FWA has
necessary powers to vary the application of minimum wage orders, but believes itself to be constrained in hearing
argument for variations by the required schedule for the annual minimum wage decision. While recognising this timing
consideration could be significant, we were unable to assure ourselves we had sufficient time to fully understand the
perceived problems or to explore the implications of the various options for addressing the issue. Since FWA has now
brought it publicly to the attention of the Minister and DEEWR, however, we suggest the issue be considered along with
those subject to explicit recommendations by this Review.

5.5 Equal remuneration

Forward with Fairness committed to giving effect to ‘important workplace rights that are essential to a functioning
democracy’ including ‘equal remuneration for work of equal value’.* The FW Act ‘strengthens the equal remuneration
provisions to include the principle of equal remuneration for work of comparable value’.*® This includes providing for
FWA to make equal remuneration orders and including the equal remuneration principle in the Modern Award

Objective and Minimum Wage Objective.

The FW Act included some important changes to the equal remuneration provisions to overcome historical obstacles to
successful claims. Prior to the FW Act, 16 equal remuneration applications had been brought in the federal system and
all were unsuccessful. This was due to the requirement that the application produce a comparator group that
performed work of ‘equal value™*, which effectively meant that discrimination on the basis of gender needed to be
found for an equal remuneration claim to proceed. The FW Act removed the requirement for applicants to prove
discrimination as a prerequisite to an equal remuneration claim, and broadened the provisions to allow comparisons
between different, but comparable, work for the purpose of assessing a claim.

The policy behind including work of ‘comparable’ value in the equal remuneration principle was:

e to enhance the scope and effectiveness of the equal remuneration provisions by removing historic obstacles to
successful claims in the federal jurisdiction

e to provide for consistency with equal remuneration principles in New South Wales, Queensland, Western Australia,
South Australia and Tasmania

o to allow work traditionally performed by women to be assessed against comparable work traditionally performed by
men to identify gender-based variations, without the need to establish discrimination on the basis of sex.3'®

A number of employer associations sought changes to the equal remuneration provisions, mainly to increase the
hurdles before an equal remuneration order can be made by FWA. Unions and other advocates generally welcomed the
amendments to the provisions under the FW Act and sought some further strengthening. In its submission the ACTU
noted that the inclusion of ‘comparable value’ in the work value test under Part 2-7 facilitated the recent successful
equal remuneration case brought by the ASU for social and community sector workers.**® The AHRC noted the
important role equal remuneration orders can have in addressing the gender pay gap and argued that the provisions be

811 12012] FWAFB 5000 at [283]-[285].

12 FWF, p. 12.

813 gRs.

814 WR Act, Part 12, Division 3.

#15 DEEWR submission to the FW Bill inquiry, pp. 46-47. See also EM, p.189.
816 ACTU, pp. 55.
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amended to clarify that there is no requirement for a male comparator to make an equal remuneration order.* The
WFPR recommended a series of changes to further strengthen pay equity under the legislation, including making it an
explicit objective in the consideration of modern awards, enterprise agreements and minimum wage panel
deliberations.®*®

By comparison the ACCI argued that there should be a requirement for a male and female comparator to ensure
disparities in wages are directly due to genderm, and the Ai Group argued for a requirement that FWA must be
satisfied that the unequal remuneration is due to gender-based discrimination.’”® Other employer representatives
sought a requirement that there be comparators with other groups of employees,321 and the Ai Group and AFEI sought
the removal of ‘comparable’ from the test.*? ACCI and Ai Group further argued that orders should only be sought for
individual workplaces.**®

On 1 February 2012 FWA handed down its decision in the equal remuneration case for the social and community
services sector (SACS).*** The decision awarded wage increases of between 19 and 41 per cent to 150,000 of Australia’s
lowest paid workers. As part of the decision, FWA has ordered that the wage increases be phased in over an eight-year
period starting on 1 December 2012, to be paid in nine equal instalments ending on 1 December 2020. The decision
also provides for a loading of 4 per cent, to be phased in over nine equal instalments, in recognition of impediments to
bargaining in the industry and to provide national consistency with Queensland rates. The equal remuneration
application for the social and community services sector was the first successful claim in the federal jurisdiction.

As an example of the impacts of the decision, a SACS classification level 4.1 worker, who helps people with mental
iliness, children and young people needing out of home care and people living with a disability, is currently paid
$42,979 per year. When fully implemented, their pay will be about $55,000 in today’s terms. By 2020 they will have
also received an additional 4 per cent loading on top of this amount.

The Australian Government made a commitment of over $2 billion to fund the Commonwealth’s share of the wage
increases awarded by FWA. The Victorian Government committed $400 million over four years and the Tasmanian
Government committed $3 million in 2012-13 and $12 million over the forward estimates to 2015-16. Estimated costs
of the decision are unavailable for the remaining jurisdictions and for employers. It should be noted that the exact cost
of the decision to governments and service providers will not be clear until FWA hands down its final order giving effect
to the decision.

While noting the concerns of employers about the equal remuneration provisions, the Panel is not convinced of the
need to amend the existing provisions. There has only been one case finalised under the provisions and while some
employer submissions indicate a level of concern with the decision, the Panel is not convinced that it departs from the
intended operation of the legislation. Relevant submissions of employee representatives and others were highly
supportive of the provisions and at least one supplementary submission noted that the changes sought by some of the
employer representatives would have meant that the social and community sector’s pay equity case would most likely
not have been possible.325 The Panel therefore declines to make any recommendations about the equal remuneration
provisions.

17 AHRC, p. 5.
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6 Enterprise bargaining and agreement making

6.1 Introduction
This chapter examines the operation of Part 2-4 of the Fair Work Act 2009 (FW Act).

Forward with Fairness provided that ‘[c]ollective enterprise agreement making and democracy’ would be ‘the heart’ of
Labor’s industrial relations system. Enterprise bargaining was considered to be ‘the best way to ensure working
arrangements are tailored to suit the needs of an individual business and its employees’, to deliver benefits to
employees above and beyond the safety net, and to be the most efficient and productive form of workplace
arrangements for business.*® Further, the FW Act was intended to provide ‘a fair and simple framework’ **’ for
achieving this. These aims are expressed in s. 3(f) of the FW Act, which says:

The object of this Act is to provide a balanced framework for cooperative and productive workplace relations that

promotes national economic prosperity and social inclusion for all Australians by: ...

f) achieving productivity and fairness through an emphasis on enterprise-level collective bargaining underpinned by
simple good faith bargaining obligations and clear rules governing industrial action.

As noted elsewhere in the Report, the principal focus in the Review is whether the FW Act is achieving its objectives and
whether it can be improved. However, in light of our responsibility to meet the requirements of a post-implementation
review, we must make a direct comparison between the FW Act and the preceding Work Choices legislation, and it is
necessary for us to identify the ‘problem that the regulation was intended to address’. The provisions of Part 2-4 were
introduced to address a number of problems identified by the Government with the previous bargaining and
agreement making framework. The problems identified were as follows. First, that framework favoured individual
statutory agreements over collective agreements. For some employees this resulted in lower wages and worse
conditions. The Panel examines this problem and the impact of the FW Act in addressing this in 6.2. Second, the
previous system did not positively facilitate bargaining at the enterprise level when a majority of employees wanted it,
and did not provide a general mechanism for regulating bargaining conduct.*?® We examine the impact of the FW Act in
addressing this in 6.3. Third, Work Choices contained complex and prescriptive regulation about agreement types,
content and approval, which hindered agreement making, reduced employees’ capacity to be represented in the
workplace and led to agreement making outside the statutory scheme. We examine the impact of the FW Act in
addressing this in 6.4. Fourth, Work Choices allowed employers to unilaterally determine the terms and conditions that
would apply in a greenfields agreement. The Panel examines the impact of the FW Act in addressing this in 6.5.

Some stakeholders, particularly unions, expressed general support for the enterprise bargaining and agreement making
regime in the FW Act.**° The ACTU noted that major employers who had previously refused to bargain have successfully
concluded enterprise agreements since the FW Act commenced.**® The BCA noted that the bargaining model and good
faith bargaining obligations in the FW Act avoid many of the pitfalls of similar legislation in international jurisdictions,
such as being overly prescriptive and technically complex.®*

%26 FWF, pp. 3, 13.

%27 DEEWR submission to the FW Bill inquiry, p. 16.

%28 see Appendix B for a further description of the nature and extent of the problems with the previous bargaining and agreement making framework to which
6.3, 6.4 and 6.5 relate.
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Other stakeholders, primarily employer groups, were critical of aspects of Part 2-4. The Ai Group said there should be a
return to ‘voluntary bargaining’.332 AMMA argued that workplaces should have the capacity to opt out of the laws
entirely via a two-thirds majority vote of employees in favour of self-regulation, and described the advantages of a
‘direct relationship’ approach.333 Some employers called for a return to statutory individual agreement making334 or the

reintroduction of non-union enterprise agreements at the election of the employer.*®

Forsyth and Stewart submitted that, notwithstanding an increase in enterprise agreement ‘making’ in line with long-
term trends, there has been little impact on collective bargaining, which is usually limited to large, unionised
workplaces in the public sector and some private sector industries.** Consistent with this observation, some employer
groups suggested that little bargaining or agreement making occurs in the industries they represent.337

The Panel has taken note of all submissions on the nature of enterprise bargaining and agreement making under the
FW Act. These submissions have ranged far and wide over the scope and rationale of collective bargaining as a means
of workplace regulation. However, we recognise that the current form of enterprise bargaining and agreement making
as embodied in Part 2-4 of the FW Act, with its mechanisms of majority support determinations and good faith
bargaining obligations, lies at the very heart of this new statute. These mechanisms were introduced to overcome
specific problems with previous regulatory regimes. To the extent that it is possible to assess their performance after
only two years of operation, we consider that the measures in Part 2-4 have been largely successful in addressing those
problems. We are not persuaded to make wholesale change. For example, we do not recommend revisiting prior
systems of voluntary bargaining or individual statutory agreements. However, we are nonetheless focused upon the
operation and effectiveness of the current scheme.

6.2 Individual statutory agreements

Forward with Fairness unequivocally stated that ‘AWAs and statutory individual contracts will not be a part of Labor’s
fair and balanced workplace laws’.3*® Consistent with the policy, the FW Act makes no provision for statutory individual
agreements but instead primarily provides for individual flexibilities through the use of individual flexibility
arrangements (IFAs). We have examined the role and operation of IFAs separately in Chapter 5.Here we examine the

impact of eliminating statutory individual agreements in favour of a collective enterprise bargaining system.

6.2.1 AWAs under Work Choices

The Work Choices agreement making framework included individual statutory agreements. An employer could require
an employee to enter an AWA as a condition of an offer of employment. When an AWA was in force, it excluded the
operation of all other instruments that would otherwise have applied to the employee, such as a relevant award or a
collective agreement.

Initially, Work Choices did not use awards as the benchmark for agreement content. Instead, five statutory minimum
conditions applied. A prescribed list of ‘protected award conditions’ relating to rest breaks, leave loading, penalty rates,
allowances, bonuses and public holidays which would otherwise have applied could be expressly excluded or modified
by the AWA. In 2007, the introduction of the fairness test meant that AWAs were required to be assessed as providing
fair compensation to the employee for the removal of protected award conditions. However, as detailed further in
Appendix B, the Government considered that the fairness test did not provide adequate protections for employees.

%2 pi Group, pp. 17, 78.

%3 AMMA, pp. 9, 44.
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6.2.2 The problem with AWAs

As noted above, it was the Government’s clear policy intention to abolish AWAs. For the purposes of the post-
implementation review, we are required to identify the ‘problem’ that the Government intended to address in doing so.
The policy was intended to address the problem, as identified by the Government at the time, that the previous
framework promoted individual statutory agreements over other forms of workplace regulation, which resulted in
lower wages and worse conditions for some employees, particularly vulnerable employees. The problem that the
Government intended to address is further described below.

6.2.3 Coverage of AWAs under Work Choices

Proportion of employees covered

The former Workplace Authority and the Australian Bureau of Statistics are the two main sources of statistics on the
number of employees paid according to an AWA.

When the ABS conducted the employee earnings and hours survey in May 2006, shortly after the introduction of Work
Choices, it estimated that federally registered individual agreements (AWAs) covered 2.9 per cent of employees
(compared to 19.0 per cent on awards only, 41.2 per cent on a collective agreement and around 37 per cent on another
type of individual agreement, such as a state registered individual agreement or unregistered agreement).

In comparison, the Workplace Authority estimated that around 560,000 employees (6.7 per cent of all employees) were
on AWAs at that time. The significant discrepancy is a result of the Workplace Authority’s methodology, which did not
account for dynamism in the labour market (it assumes that no employee on an AWA resigns, gets promoted, is
dismissed or otherwise replaced within the three-year period of their AWA). At the end of December 2007, the latest
data available, the Workplace Authority estimated that around 880,000 employees (9.6 per cent) were on AWASs.
Taking into account other estimates of AWA coverage available at the time and the shortcomings of the Workplace
Authority’s methodology, DEEWR estimated that around 5 per cent to 7 per cent of Australian employees were covered
by an AWA as of February 2008.%*

Industry

Data on AWA coverage by industry during the time of Work Choices is not available from ABS. However, DEEWR does
provide some data on lodgment of AWAs by industry34°, which provides an indication of take-up of AWAs by different
industries. Take-up of AWAs varied significantly across industries and the distribution across industries differs prior to
and after the introduction of the fairness test (see Chart 6.1). At the time, the mining industry represented around 1
per cent to 2 per cent of total employment in the Australian economy, but 7 per cent to 14 per cent of AWAs and ITEAsS
registered were for employees in the mining industry. This indicates that the mining industry had an above average
density of AWAs.

On the other hand, although the Education and Training and Health Care and Social Assistance industry sectors
represent a large share of total employment (close to 20 per cent in recent years), only around 6 per cent of AWAs and
ITEAs were registered in those sectors. This most likely reflects collective bargaining arrangements in state public
services (particularly hospitals) and universities.

Business size
When analysed by business size, the bulk of AWAs were taken up by larger businesses (those with more than 100
employees). While ABS data indicates that 47 per cent of Australians are employed in businesses with fewer than 20

%39 DEEWR submission to the inquiry of the Senate Standing Committee on Education, Employment and Workplace Relations into the Workplace Relations
Amendment (Transition to Forward with Fairness) Bill 2008, pp. 7-8
%9 DEEWR, Agreement making under the Workplace Relations Act: 2007 to 2009, 2010.
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employees and 70 per cent in businesses with fewer than 100 employees, only around 10 per cent of AWAs were in
businesses with fewer than 20 employees and 35 per cent in businesses with fewer than 100 employees.

6.2.4 Effect of AWAs on employee wages and conditions

While there was much anecdotal evidence of the negative impact on some employees’ wages and conditions arising
from the use of AWAs under Work Choices, comprehensive data is not available as the Office of the Employment
Advocate (OEA) ceased collecting such data after a short time. The analysis below is based on the available data.

Conditions

As noted above, AWAs could exclude or modify protected award conditions. The rate at which conditions were being
removed under Work Choices AWAs was significantly higher than for pre-Work Choices AWAs, most likely because
AWAs lodged between the commencement of Work Choices and introduction of the fairness test did not have to meet
a no-disadvantage test against the relevant award.

Analysis of a sample of 250 AWAs (out of 6263 lodged between 27 March and 30 April 2006) by the OEA**! showed that
all AWAs removed at least one protected award condition and 16 per cent excluded all protected award conditions. The
high rate of removal of protected award conditions continued over 2006. Further data compiled by the Workplace
Authority show that 89 per cent of the 1,748 AWAs lodged between April and September 2006 removed at least one
protected award condition, 71 per cent excluded four or more, 52 per cent excluded six or more and 2 per cent
excluded all protected award conditions. The protected conditions that were removed included shift work loadings

(70 per cent), annual leave loadings (68 per cent), removal of rest breaks (31 per cent) and declared public holidays (25
per cent).**?

Employees on AWAs who had their protected award conditions removed were typically provided with some
compensation through increases in their base rate of pay, but this compensation may not have been sufficient to avoid
a net loss in take-home pay. In the highly publicised case of Spotlight, employees were offered AWAs that removed a
range of protected award conditions with compensation of only two cents per hour.3* Itis likely that many employees,
in particular those who relied on such protected award conditions for a significant proportion of their take-home pay,
would have been financially worse off on an AWA than if they were under the relevant award.

Many AWAs that did contain protected award conditions provided for those conditions at reduced levels compared
with the relevant award.*** For example, some AWAs retained provision for overtime payments but at lower penalty
rate or ordinary time rates, with no subsequent increase in the ordinary rate of pay.

Wages

In some instances, employees on AWAs—for example, highly skilled workers in high-paid jobs—were well remunerated.
However, a significant amount of research indicates that many other employees, including low-skilled vulnerable
workers, were worse off under an AWA than other industrial instruments. The average hourly ordinary time earnings of
employees on federally registered individual agreements were higher than those of employees on federally registered
collective agreements in only four out of 18 industries.**

At a hearing of the Senate Standing Committee on Education, Employment and Workplace Relations in 2008, the
former director of the Workplace Authority outlined findings from a sample of 670 AWAs lodged between
May and July 2007 that failed the fairness test. 3 They give an indication of the extent to which take-home pay was

341
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reduced through the loss of protected award conditions that, in many cases, would have been allowable under Work
Choices before the fairness test was introduced. Of the AWASs in the sample, 45 per cent underpaid employees by
between $1 and $49 per week, 50 per cent by between $50 and $199 per week, 5 per cent by between $200 and $499
per week, and 0.5 per cent underpaid employees by more than $500 per week.

There was significant concern about the impact of AWAs on low-skilled vulnerable workers. There were cases of
employers unilaterally reducing pay or changing working hours, and pressuring employees to sign individual
agreements.347 One paper outlined the example of a hotel that introduced pro forma AWAs for new staff that removed
penalty rates for work on weekends and public holidays by providing a flat rate of pay. This resulted in wage reductions
of around $90 per fortnight for the existing staff who remained on the award, because their working time on weekends
and public holidays was reduced. **®

Take-up of AWAs was relatively high in the Retail Trade industry and also initially in the Accommodation and Food
Services industries compared to other industries. ABS data shows that wage growth in the Retail Trade and
Accommodation and Food Services industries was lower than the all-industry average after the introduction of Work
Choices.**® This reflected the continuation of a long-term trend.** The proportion of managerial employees in the
Retail Trade and Accommodation and Food Services industries is approximately 20 per cent, compared to 34 per cent
overall. In light of this, it is likely that the increased use of AWAs in those industries was not concentrated among
managerial employees but extended to lower paid employees.

AWAs could be made under the regulatory regime before Work Choices, for which much greater safeguards existed.
Even so, a study by Peetz and Preston based on an unpublished ABS survey in May 2006>" found that:

e median AWA earnings in 2006 were 16.3 per cent below median earnings for collective agreement employees
(15.4 per cent for non-managerial men and 18.7 per cent for non-managerial women)

e median earnings for non-managerial workers on AWAs grew by 7.9 per cent between 2004 and 2006 compared
with 9.9 per cent growth over the same period for workers on collective agreements

e the wage gap between AWAs and collective agreement employees was greater in smaller organisations, with
the disparity widening the smaller the organisation, and greater for women than for men

o wages of labourers and related workers®? on AWAs were 17 per cent lower than wages of workers on collective
agreements, with the most disadvantaged group being female labourers and related workers (26 per cent lower)

e AWA rates were only higher than collective agreement rates in communication services (50 per cent),
government administration and defence (33 per cent), finance and insurance (22 per cent), and retail trade (18
per cent—reflecting the structure of awards and agreements in the industry).

Further, there was evidence that in many industries characterised by low skilled, low paid employment, such as the
cleaning and retail trade, the shift towards individual agreements on a ‘take it or leave it’ basis expanded managerial
prerogative. >
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6.2.5 Industry breakdown of AWAs and the fairness test

Table 6.1—AWAs under Work Choices, pre— and post-fairness test

Work Choices pre—fairness test Work Choices post—fairness test

Total Per month Total Per month
Retail 22,397 5,333 35,191 3,302
Accommodation and 20,081 4,781 24,786 2,325
Food Services

Source: Agreement making in Australia under the Workplace Relations Act: 2007 to 2009, DEEWR.

Table 6.1 demonstrates that after the introduction of fairness test the number of AWAs lodged per month for
employees in the Retail Trade and Accommodation and Food Services industries fell below pre—fairness test levels. Data
from the Workplace Agreements Database displayed in Chart 6.1 shows other changes in the distribution of take-up of
AWAs across industries due to the introduction of the fairness test. It may be that the introduction of the fairness test
made AWAs less appealing to employers who were using them as a means to reduce conditions, because the capacity
to remove protected award conditions without some compensation was reduced. This was observed in practice for
some industries, such as Retail Trade and Accommodation and Food Services.

Chart 6.1—AWA and ITEA coverage, by industry, 2007 to 2009
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Source: Agreement making in Australia under the Workplace Relations Act: 2007 to 2009, DEEWR.

The suggestion that employers in the Retail Trade and Accommodation and Food Services industries decreased use of
AWA:s in the latter stages of Work Choices and immediately after the prohibition on making new AWAs, despite having
an initially high take-up of them, is supported by ABS data in Table 6.2, which shows methods of setting pay.

Table 6.2 shows that, in May 2006, employees in the Retail Trade and Accommodation and Food Services industries
were more likely than other workers to be employed under an award, less likely to be employed under a certified
agreement and slightly less likely to be employed under an individual agreement. From May 2006 to August 2008, this
overall pattern did not change. However, Retail Trade industry employees went against the all-industry trend and were
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more likely to be employed under an award in 2008 than they were in 2006. Over the same time, employees in both
industries went against the all-industry trend. In 2008 they were more likely to be employed under a certified
agreement and less likely to be employed under an individual agreement than they had been in 2006.

This data suggests that employers in these industries who ceased using AWAs after the introduction of the fairness test
or introduction of the Transition Act instead started using collective agreements.

Table 6.2—Methods of setting pay, by industry, by year

Award (%) Collective agreement (%) Individual agreement (%)
Sector 2006 2008 Change | 2006 2008 Change | 2006 2008 Change
Retail 28.7 28.9 +0.2 34.8 36.2 +1.4 32.1 31.1 -1.0
Accom 57.2 50.3 -6.9 8.8 19.3 +10.4 30.6 28.4 -2.2
All 19.0 16.5 -25 41.2 39.8 14 34.8 38.7 +3.9

Source: ABS (2010), Employee earnings and hours, Australia, May 2010 (Cat. No. 6306.0)
Notes: This does not include individuals who are working proprietors of an incorporated business. ‘Individual agreement’ includes both registered and
unregistered agreements.

Table 6.3—AWAs under Work Choices, pre— and post-—fairness test, by industry

Work Choices pre—fairness test Work Choices post—fairness test

Total Per month Total Per month
Mining 9,505 2,263 27,382 2,569
Construction 7,296 1,737 21,698 2,035
Information Media and 7,299 1,738 26,716 2,506
Telecommunciations

Source: Agreement making in Australia under the Workplace Relations Act: 2007 to 2009, DEEWR.

In contrast to the findings for low skilled workers, Table 6.3 demonstrates that the use of AWAs in industries such as
Mining, Construction and Information Media and Telecommunications increased significantly even after the
introduction of the fairness test, both in number of AWAs lodged monthly and share of total AWAs. This suggests that
the requirement to meet the fairness test was not an impediment to the making of AWAs in those industries.

The Mining, Construction and Information Media and Telecommunications industries are characterised by highly skilled
workers, skills and labour shortages and highly profitable businesses. Compared with employees in the Retail Trade and
Accommodation and Food Services industries, employees in these skilled industries would have been in a better
position to negotiate pay and conditions well above those in the relevant award. AWAs that removed protected award
conditions such as penalty rates but over-compensated employees in ordinary rates of pay would also have had
advantages for employers, such as attracting skilled workers and providing labour cost stability over time. Employers
benefitting from the mining boom would have been in a better position to afford generous AWAs than would retailers.

Itis likely that workers in more highly skilled industries were just as well off, if not better off, under AWAs than under
the relevant award. Under these conditions, one would not have expected the introduction of the fairness test to affect
the number of AWAs lodged, and this was the case. The increase in the use of AWAs after the fairness test was
introduced suggests there was a rush to sign off on AWAs before the making of new AWAs was prohibited.

In summary, only a small proportion of employees, around 5 per cent to 7 per cent, were covered by an AWA at the
time the making of new AWAs was prohibited. For those on AWAs, the evidence of widespread removal of protected
award conditions suggests that a significant number were worse off compared with the relevant award, with some
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workers in some industries particularly worse off, but that some highly skilled workers would have been better off than
the relevant award.

6.2.6 Prohibition on making new AWAs and introduction of National Employment Standards

From 28 March 2008, the Transition Act prohibited making new AWAs, implementing the Government’s commitment
to abolishing AWAs. Existing AWAs remained in effect until they were terminated or replaced. The changes only
affected the small proportion of the workforce that was covered by an AWA and the employers who employed them.

Impact on employees
There was no impact of this change on employees who were not previously employed under an AWA.

The impact for employees who were previously employed under an AWA depended on whether their AWA provided
them with wages and conditions that were higher or lower than the safety net. It also depended on what type of
arrangement they were subsequently employed under.

Due to transitional arrangements, some employees remained on AWASs. It is not possible to identify how many
employees are in this category; however, Appendix C, which deals with the Transition Act, contains some detail about
the termination of these instruments. The FW Act impacted these employees by requiring their employer to apply the
National Employment Standards (NES) and current minimum wage rates, notwithstanding that the AWA provided to
the contrary. This impact was felt only by employees whose AWA provided for lower wages and/or conditions than the
FW Act minimum wages and NES requirements.

For those employees who are no longer employed on an AWA, there are a number of possible outcomes.

Some employees may continue to be employed on individual common law contracts. For those employees who were
employed on AWAs that provided them with take-home pay at or above the safety net, such as those in Mining,
Construction and Information Media and Telecommunications, their beneficial conditions were able to continue under
common law arrangements. There is nothing in the FW Act that prohibits employment conditions above the safety net.
Further, for employees earning above $100,000 any applicable modern award can be excluded under the high-income
employee provisions. However, for those employees whose AWAs provided wages and conditions that were lower than
the FW Act safety net, a common law contract cannot operate to maintain those lower conditions. The FW Act NES and
the relevant modern award would apply as a minimum, above which additional benefits could be contained in the
common law contract.

Some employees may have shifted from AWAs to be employed only on the FW Act safety net, consisting of the NES and
the relevant modern award. For those whose AWA provided for conditions below the safety net, the move to the safety
net of the NES and the relevant modern award made them better off. Where an employee’s AWA provided flexible
working arrangements, individual flexibility arrangements (IFAs) under modern awards enable variation of the
operation of some provisions in order to meet the genuine needs of the employee and employer covered by the award.
In 5.3 we have examined the operation of IFAs in meeting this objective.

Some employees may have shifted from AWASs to be covered by enterprise agreements. For employees on AWAs that
were above the safety net, there is nothing to preclude such conditions being replicated in an enterprise agreement.
For those whose AWA provided for conditions below the safety net, the enterprise agreement will have resulted in
improved conditions, as it is an approval requirement for enterprise agreements that each employee is better off
overall than they would be under the relevant modern award. Enterprise agreements may also contain significant
flexibilities for employers. These flexibilities can be either positive or negative for employees. In some cases, the
flexibilities are mutually beneficial (for example, a compressed working week may provide an employee with an extra
day away from work, and provide the employer with access to longer hours of work from that employee without the
requirement to pay penalty rates for overtime). In other cases, they involve immediate detriment to employees, such as
the forfeiting of an entitlement to take a break from work after a specified period of time.
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The overall impact on employees from the abolition of AWAs cannot be quantified; however, some facts can be
confidently stated. Because of the limited coverage of AWAs, the overall impact upon employees has been small. Of the
relatively few employees on AWAs, the extent to which they gained or lost from moving to the Fair Work system varied.
More highly skilled workers, such as those in Mining, and Information Media and Telecommunications, likely received
little or no benefit or detriment from the abolition of AWAs. On the other hand, it is likely that low-skilled vulnerable
workers who lost penalty rates and other protected award conditions under Work Choices AWAs have benefited.

Impact on employers

Changes in employee wages and conditions from moving from AWAs under Work Choices to FW Act arrangements
obviously had a corresponding impact on employers. Employers who used AWAs that were more generous than the
safety net, such as those in highly skilled industries, would likely have incurred no noticeable change in labour costs. On
the other hand, employers who used AWAs that were less generous than the safety net, such as those in low-skill
industries, may have incurred increases in labour costs from increasing wages to meet the new safety net conditions,
such as paying penalty rates for weekend and overtime work.

From a simplistic point of view, the impact above has no direct net economic benefit or cost. It is a transfer of wealth
from business profits to employee wages. The transfer is likely to have been non-existent or negligible in businesses in
high-skill industries that used AWAs but more noticeable in businesses in low-skill industries that used AWAs. Overall,
because of the limited use of AWAs across the labour market and the transfer only being significant in low-skill
industries, the total transfer is likely to be very small.

There is anecdotal evidence that many employers who previously used AWAs have moved to enterprise agreements. In
the early days of operation of the FW Act, and indeed prior to its commencement, several employers who had
previously used AWAs commenced enterprise bargaining.354 For example, in September 2010 the Commonwealth Bank
of Australia and the Finance Sector Union made the first enterprise agreement since the bank commenced using AWAs
eight years earlier.**® Prior to the FW Act, Telstra had favoured AWAs under both Work Choices and the WR Act and
refused to enter negotiations for a collective agreement. In May 2009, Telstra returned to the bargaining table, with an
enterprise agreement covering the Communications Electrical Plumbing Union (CEPU) and Community and Public
Sector Union (CPSU) resulting in September 2010.%° Telstra and relevant unions are now negotiating for a single
enterprise agreement to replace existing agreements and potentially replace many more individual statutory
instruments that are still in force.**” More recently, it has been reported that BHP Billiton, which had previously utilised
individual agreements, has invited its train drivers and operations workers in Port Hedland to nominate their union or
another bargaining agent to discuss upcoming pay deals.*® Overall, the number of enterprise agreements made under
the FW Act is higher than the number made under Work Choices. In July 2009, at the commencement of the FW Act,
there were 22,371 current collective agreements covering almost 2.05 million employees. As at 30 September 2011,
there were 22,769 agreements covering 2.42 million employees.359

In Mining, where AWAs were prevalent, anecdotal evidence suggests that in some cases AWAs have continued to
operate and in others enterprise agreements have been made. In its submission to the Review, Rio Tinto described the
‘wide array’ of industrial instruments across its operations, including AWAs still in term, enterprise agreements
negotiated either with unions or directly with employees, enterprise and modern awards and common law contracts.
It has recently been reported that an industrial relations specialist with the Inpex gas project has foreshadowed that as
the expiry dates for AWAs made just prior to commencement of the FW Act approach, unions will seek to negotiate
‘really big claims’, particularly in offshore dredging and construction. However, the specialist was reported to have said

360

%4 see Anthony Forsyth, ‘The impact of “good faith” obligations on collective bargaining practices and outcomes in Australia, Canada and the United States’,

Canadian Labour & Employment Law Journal, vol. 16, no. 1, p. 45.

%5 Relations thaw between CBA and FSU with first enterprise deal in eight years’, Workplace Express, 14 September 2010; See [2010] FWAA 7467.

%6 ‘Telstra workers to vote on deal’, Workplace Express, 6 August 2010; Telstra Enterprise Agreement 2010-12 [2010] FWAA 7304; see also ‘Will new IR laws
deliver a union agreement in Telstra?’, CPSU, 8 April 2009, http://www.cpsu.org.au/ campaigns/news/12817.html.

%7 Telstra seeks to move workers onto single agreement’, Workplace Express, 30 April 2010.

%58 BHP to start pay talks’, West Australian, 22 May 2012.

%9 DEEWR, Trends, September quarter 2011.

%0 Rio Tinto, p. 7.

Page | 125



that ‘where the project rates and conditions are set at the right level, then agreements can be reached’, citing BHP
Billiton and Rio Tinto as being ‘very successful’ at doing so in Western Australia.*®*

Flexibility

Since the introduction of the FW Act, some employers have claimed that the loss of ability to make statutory individual
agreements such as AWAs has reduced flexibility.** Payment of penalty rates has been raised as an issue.*** As noted
above, penalty rates could be removed under AWAs, initially with no compensation to an employee and, after the
introduction of the fairness test, by providing the employee with ‘fair compensation’. Under the FW Act, penalty rates
are required to be paid under modern awards. However, the operation of award penalty rate provisions may be varied
using an IFA or through an enterprise agreement. Accordingly, there are mechanisms available to employers to arrange
their work practices without paying penalty rates—for example, by increasing the base rate of pay to compensate for
the reduction in penalty rates—provided that the arrangement leaves the employee better off overall. There may be a
cost impact associated with this change for employers who previously cut penalty rates without providing equivalent
compensation and who now either pay penalty rates under a modern award or do not pay penalty rates but provide
greater compensation to employees for their removal. This is particularly likely to affect those trading at night or on
weekends. However, even though there may be some isolated cases where businesses have modified trading hours,
there is no evidence of widespread changes in trading hours and other business practices solely to accommodate the
move from AWAs to awards or enterprise agreements under the FW Act.

Flexibility is also related to management’s ability to make changes to work practices (such as shift length, rostering and
meal times). There is evidence that in some industries AWAs expanded managerial prerogative®, thereby permitting
management to make unilateral changes to working arrangements. Enterprise agreements and awards contain
provisions that limit employers’ ability to make unilateral changes to some work practices by requiring consultation
with employees and/or relevant unions. For employers who utilised AWAs to unilaterally impose changes to work
practices, the FW Act has resulted in loss of flexibility. This loss of flexibility may have some economic costs if it
prevents employers from implementing more productive work practices, but may prevent social costs for workers from
unfavourable working conditions. The extent to which employers have suffered loss of flexibility is unknown but, again,
with the limited coverage of AWAs any impact on the economy was small.

Further, enterprise agreements under the FW Act themselves provide significant flexibility. DEEWR conducted a
comparison of collective agreements made under Work Choices and enterprise agreements made under the FW Act to
examine their flexibility. The data from this comparison is contained in Appendix E.

The data demonstrates that the percentage of agreements containing flexible methods of engagement has remained
very similar under the FW Act compared to collective agreements under Work Choices, with a small increase in
provisions for job sharing and a small decrease in provisions for part-time work. However, the percentage of employees
who are subject to provisions for flexible methods of engagement has increased in each category of flexible
engagement. Further, there is an overall increase in the incidence of provisions facilitating flexible working
arrangements. The increase is most pronounced in respect of:

e provisions that facilitate negotiation of hours (from 16.1 per cent of agreements applying to 18.8 per cent of
employees to 41.6 per cent of agreements applying to 68.8 per cent of employees)
e provisions that allow management to alter hours after consultation (from 10.1 per cent of agreements applying to 8

per cent of employees to 28.9 per cent of agreements applying to 30.4 per cent of employees).
The only flexible work practice that has decreased in frequency to any significant degree is the capacity for employees
to take breaks at flexible times (from 20.2 per cent of agreements covering 24.4 per cent of employees to 7.6 per cent

%1 «Offshore resource projects facing “really big claims™ as Work Choices deals expire’, Workplace Express, 25 May 2012.

%25ee, for example, AMMA, pp. 52-53.

%3 ‘MasterChef slams Fair Work pay rates’, http://www.smh.com.au/national/masterchef-slams-fair-work-pay-rates-20120109-1pri2.html.

%4 B Ellem, M Baird, R Cooper & R Lansbury, ““Work Choices”: myth making at work’, Journal of Australian Political Economy, vol. 56, December 2005, pp. 13—
31; EM, p. xxxi.
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of agreements covering 8.4 per cent of employees). However, this category of flexibility refers to where an employee
can determine the time of their break. In contrast, the incidence of provisions requiring breaks to be taken so as to
allow for an uninterrupted work flow or continuous running of machines, thereby providing for employer-driven
flexibility, has increased (from 21.9 per cent of agreements applying to 24.4 per cent of employees to 33.3 per cent of
agreements applying to 26.6 per cent of employees).

The incidence of provisions allowing for a loaded hourly rate has also decreased (from 12.6 per cent of agreements
applying to 5.4 per cent of employees to 8.3 per cent of agreements applying to 2.8 per cent of employees). However,
the incidence of provisions allowing for annualised salaries has increased (from 7.6 per cent of agreements applying to
11.5 per cent of employees to 10.3 per cent of agreements applying to 22.1 per cent of employees.

The impact of these provisions for employers is positive, as they facilitate flexibility within the terms of an enterprise
agreement relating to hours of work (for example, allowing employees’ hours to be varied after consultation), method
of payment (for example, facilitating an annualised salary or a loaded hourly rate rather than payment by the hour,
with allowances and loadings in addition) and the timing of breaks (for example, requiring an employee to delay a break
until a particular process has been completed).

Accordingly, for employers who utilised AWASs to unilaterally impose changes to work practices there may be economic
costs associated with a loss of flexibility. This is partially mitigated by flexibilities available under FW Act enterprise
agreements.

Administration costs

There is no available evidence on the actual administrative costs to employers from the abolition of AWASs.
Administration costs may have changed because of the move from Work Choices to the FW Act; however, whether
employers have experienced a benefit or cost will likely depend on the extent to which they engaged in genuine
bargaining with employees when negotiating AWAs. Where employers engaged in genuine bargaining, there will likely
have been some variation in the AWAs of their workforce. These employers are likely to have benefited from reduced
administrative costs because they now have to administer a single agreement or award rather than several AWASs.

There was some evidence that employers did not engage in genuine bargaining with employees under Work Choices.
‘Template’ AWAs were presented to new employees on a take-it-or-leave-it basis, such as in the case of the
aforementioned hotel.**® For these employers, moving from AWAs to an enterprise agreement may have meant
increased administrative costs, as they are now required to engage in genuine bargaining with their workforce whereas
previously they were not. Further examination of the impact of the FW Act bargaining framework is contained in 6.3.9.

Conclusion

Overall, given the small coverage of AWAs, the cost to employers of moving from AWASs to collective agreements or
modern awards under the Fair Work system has been relatively small. For employers who utilised AWAs to unilaterally
impose changes to work practices there may be economic costs associated with a loss of flexibility, but these are
partially mitigated by flexibilities available under FW Act enterprise agreements. The cost has been felt most by those
employers who used the system to drive wages and conditions below the award safety net. A key rationale for the
introduction of the Fair Work system was to prevent this from occurring.

%5 p stanton & S Young, ‘Workers, corporations and community: facing choices for a sustainable Future’, Proceedings of the 22nd Conference of the
Association of Industrial Relations Academics of Australia and New Zealand.
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6.3  Good faith bargaining, majority support determinations and scope
orders

6.3.1 Introduction

The legislation in place prior to the FW Act did not facilitate bargaining at the enterprise level when a majority of
employees wished to do so and contained no general mechanism for regulating bargaining conduct.*®® The FW Act
sought to address this by positively promoting good faith collective bargaining at the enterprise level. The EM
acknowledged that ‘most employers and employees in Australia voluntarily and successfully bargain collectively’ and
that the new bargaining mechanisms introduced by the FW Act were ‘focused on facilitating the bargaining processes in
situations where an employer and their employees are unable to successfully bargain together’.367 This was intended to
include workplaces where a majority of employees wanted to bargain collectively and this choice was not respected by

their employer.**®

It was intended that FWA would have discretion over the method used to determine support for collective bargaining—
for example, by ‘using evidence of union membership, petitions or a secret ballot of employees’.369 Good faith
bargaining was not intended to ‘require bargaining participants to make concessions or sign up to an agreement where
they do not agree to the terms’, but rather to encourage and assist ‘consideration of the issues central to bargaining’
and to assist parties to ‘work efficiently towards making an agreement’.370 It was intended that parties could take a

tough stance in negotiations®’*, with bargaining orders to be available where bargaining went ‘off the rails’.>"2

FWA’s general role in facilitating bargaining is set out in Part 2-4, Division 8 of the FW Act, which prescribes six good
faith bargaining requirements that a bargaining representative for a proposed enterprise agreement must meet. These
are:

e attending, and participating in, meetings at reasonable times

o disclosing relevant information (other than confidential or commercially sensitive information) in a timely manner

e responding to proposals made by other bargaining representatives for the agreement in a timely manner

e (giving genuine consideration to the proposals of other bargaining representatives for the agreement, and giving
reasons for the bargaining representative’s responses to those proposals

o refraining from capricious or unfair conduct that undermines freedom of association or collective bargaining

e recognising and bargaining with the other bargaining representatives for the agreement.*”

The good faith bargaining requirements do not require parties to make concessions for the agreement or to reach
agreement on the terms to be included in an agreement.*”

The FW Act provides three mechanisms by which an employer can be required to bargain. First, it facilitates the making
of a majority support determination where FWA is satisfied that a majority of employees want to bargain.375 Consistent
with the policy, FWA is permitted to use any method it considers appropriate to determine majority support.376 Second,
FWA can make a scope order where bargaining is not proceeding efficiently or fairly because the scope of the proposed

%6 See Appendix B.

BT EM, p. xxXi.

%8 FWF, p. 14.
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enterprise agreement is not appropriate.377 Third, FWA can make a low-paid authorisation (see 6.3.8). Where the

relevant preconditions are met, FWA can make orders requiring a bargaining representative to comply with the good
faith bargaining requirements. It can also make orders where bargaining is not proceeding efficiently and fairly because
there are multiple bargaining representatives for the agreement.378

The views of both employers and unions on these aspects of the bargaining framework were mixed.

Many unions regarded the good faith bargaining provisions positively, submitting variously that they bring the benefits
of bargaining to a wider group of workers, enhance relations between parties and have a positive industrial impact.*”®
The ACTU considered that the reach of the new provisions is still being worked out through FWA and court decisions.®
However, other unions regarded the provisions as having been construed narrowly by FWA so as to render them of
limited effect.*®*

0

Many employers expressed concern about the good faith bargaining requirements, with AMMA stating they were the
top concern of its members.*® The BCA submitted that the need to adjust to the requirements has increased
administrative costs, as has an overly bureaucratic approach to many matters by FWA. BCA also submitted that the
requirements have not improved the bargaining behaviour of unions, noting that, while remedies exist under the FW
Act, employers lack confidence in the timeliness and likely outcomes in the tribunal of these provisions.383 Rio Tinto
considered that the current good faith bargaining provisions have operated effectively.?* Along with VECCI, they
submitted that the current provisions were best left free of further regulation and should be considered on a case-by-
case basis by FWA.** NSW Business Chamber & Australian Business Industrial submitted that FWA, when faced with a
bargaining order application, should instead focus on the substance of the dispute.**®

The introduction of good faith bargaining requirements and associated bargaining mechanisms constituted a significant
change from the collective bargaining regimes of the previous legislation, summarised in Chapter 3. While the IR Act
post-1993 allowed orders to be made to ensure parties negotiated in good faith, to promote the efficient conduct of
bargaining and to facilitate the making of agreements, these provisions did not require an employer to bargain.387
contrast, the regime introduced by the FW Act explicitly requires an employer to bargain where the majority of
employees wish to do s0.%%

In

The Panel is conscious that in the period since the FW Act commenced operation, FWA and the courts have considered
and decided many matters relating to good faith bargaining and associated provisions. Different decision-makers have
reached different conclusions according to the circumstances of the cases before them. The operation of these
provisions is still very much in its infancy and the law as to what conduct is and is not proscribed is far from settled. In
our view, in these circumstances there would need to be a strong case for any precipitous legislative change. While we
have considered all submissions, we note for completeness that we do not directly address each of them here. For
example, we do not deal expressly with submissions that serious breach declarations should be abolished®®, that good
faith bargaining should be extended to third parties39°, or that current requirements about the provision of information
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should be altered.*" Our view regarding such submissions is consistent with our general view that, at this early stage of
the FW Act’s operation, no case for change has been made out.

6.3.2 Majority support determinations

Prior to the FW Act, there was no obligation on employers to bargain collectively, even if such an arrangement was fully
supported by employees. Majority support determinations require an employer to bargain when a majority of
employees wish to do so. They are a significant feature of the bargaining regime. Of the three compulsory ‘gateways’ to
the application of the good faith bargaining obligations, they have been the most widely used. In the first two years of
the FW Act, there were 204 majority support determination applications, compared with 79 scope order applications
and three low-paid authorisation applications.>* Chart 6.2 contains further data about majority support determination
applications and determinations made since July 2010.

Some unions expressed support for majority support determinations.*® Forsyth and Stewart observed that majority
support determinations have generally been an effective way to make employers bargain, particularly in light of the
flexibility provided to FWA in determining whether there is majority support. They questioned, however, whether this
simply gets an employer to the bargaining table as opposed to facilitating the conclusion of an agreement.394

Many employer groups argued that a secret ballot process should be required to determine support for bargaining,395
and that an employer should be permitted to oppose the application by putting a ‘no’ case.** Some also submitted that
employers should be permitted to apply to reassess majority support after protracted bargaining,397 or that a majority
support determination should expire after a specified period unless extended by agreement.398

The availability of majority support determinations has demonstrably encouraged enterprise bargaining.

DEEWR reviewed all of the available majority support determination decisions on the FWA website as at 17 May 2012,
The decisions are listed in Appendix E. In total the decisions related to 49 matters. Of those 49 matters:

e thirty-six determinations were made, and in three other cases the employer agreed to bargain, meaning that
bargaining could commence in 80 per cent of cases
e Nno majority support was found in seven, or 14 per cent, of cases.**

There is some evidence that employers who had not previously bargained under Work Choices (and in some cases the
WR Act) have been brought to the bargaining table by a majority support determination. After a majority support
determination was made in respect of IT workers at IBM in Sydney, enterprise bargaining commenced with that
employer for the first time anywhere in the world.*® Similarly, a majority support determination was made and
bargaining commenced at Cochlear ‘after several years of trenchant opposition by the company to collective
bargaining"ml, although that bargaining has not resulted in an agreement being made.

Further, in some cases a union informally indicating majority support for bargaining has led to voluntary bargaining
without the need to make a majority support determination application.402

1 ACTU, p. 61; TCFUA, pp. 17-18; TWU, p. 12; AIPA, p. 4 and Qantas supplementary, pp. 1-2.
92 FWA, Annual report 2009-10, p. 75, and Annual report 2010-11, p. 80.
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%95 Ai Group, pp. 17, 70-71; Rio, p. 4; BCA p. 40; BHP, p. 10; NSWBC & ABI, p. 55; Business SA, p. 8.
%% BHP, p. 10.
%7 i Group, p. 71; BCA pp. 40-41.
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There is also anecdotal evidence that the mere availability of a majority support determination has encouraged
bargaining.*® In a speech to the Industrial Relations Society of Victoria in October 2010, Westpac's then head of
employee relations and policy said that the FW Act had encouraged Westpac to return to enterprise bargaining after a
five-year pause. Westpac was ‘not particularly excited’ at having to face a majority support determination if it refused
to bargain, and finalised an agreement in 2010.°** It is also possible that the availability of majority support
determinations to compel bargaining contributed to the decision of the companies referred to in 6.2 to voluntarily
commence doing so.

Chart 6.2 displays the number of majority support determination applications compared to the number of majority
support determinations made. Well over half of these applications do not result in majority support determinations
being made. While FWA data does not indicate the reason for this, it is reasonable to infer that in at least some cases
the lodgment of a majority support determination application has itself led to an employer agreeing to bargain, thereby
removing the need to pursue the application.

The FW Act provides that FWA may determine whether a majority of employees want to bargain using any method
FWA considers appropriate.*® Forsyth identifies FWA's discretion in determining majority support as a reason majority
support determinations are proving so effective, in contrast with the systems reliant on employee ballots (such as in
Canada and the US), as it limits the opportunities for ‘union busting’ and other types of opposition to bargaining.*”® The
DEEWR decision analysis referred to above found that petitions, surveys and other methods for determining majority
support were used in 71 per cent of cases, whereas secret ballots were used as the first or final method for determining
majority support in 22 per cent of cases.

Chart 6.2—MSD applications and MSDs made
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Source: Fair Work Australia, Quarterly report, Report to the Minister Jul-Sep 2010, Sep-Dec 2010, Jan—-Mar 2011, Apr—-Jun 2011, Jul-Sep 2011, Oct—
Dec 2011, Jan-Mar 2012. Figures for 2009-10 represent the quarterly average for the financial year 1 July 2009 to 30 June 2010. FWA advised that 22
majority support determinations were made in that year.

Many employers asserted that the method employed to determine majority support should be a mandatory secret
ballot. However, little evidence has been advanced to suggest that alternative voting methods have produced skewed
or unrepresentative results. Ai Group provided a case study involving BlueScope Steel Lysaght, in which the AWU based
a majority support determination application on a petition signed by 30 of 48 employees. Bluescope claimed the
employee signatories had been misled and presented further petitions and material opposing the AWU petition. FWA
ordered a secret ballot, in which only two employees voted in favour of bargaining, and the application was
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dismissed.407 BHP Billiton referred to a majority support determination made in July 2010.408 Again, the employer
contended that the petition relied upon had been obtained by misinformation, which was disputed. FWA resolved the
dispute by requiring the employer to circulate a letter to relevant employees allowing them to indicate their support or
otherwise by direct confidential email communication with an FWA vice president’s chambers.409 A majority support
determination was ultimately issued on 8 July 2010.410

Each of these case studies suggests that FWA's discretion in determining majority support is working effectively. In each
case the employer was able actively to contest the method of establishing majority support, present its own evidence
as to the views of employees, and ultimately have the issue resolved. In one case, it was via secret ballot; in the other, it
was via confidential communication with FWA. Ai Group notes the expense and delay associated with defending a
disputed application. However, conducting a secret ballot in every contested majority support determination
application would result in additional delay and cost, particularly in light of the frequency with which less formal
mechanisms are used.

In our view, the above evidence firmly suggests that the majority support determination provisions are successfully
addressing employer reluctance to bargain in circumstances where a majority of employees wish to do so.

6.3.3 Application of the good faith bargaining principles

The good faith bargaining principles were intended to provide a framework for bargaining behaviour in order to
promote effective agreement making.*"* In the first year of operation of the FW Act there were 121 applications for
bargaining orders to enforce the good faith bargaining obligations.412 In the period between 1 July 2010 and 30 March
2012, there were 168 applications for bargaining orders, from which 20 bargaining orders were made.”® AMMA
suggested that the ‘relative lack of utility of bargaining orders’ could be seen through the limited number of
applications made.*** However, Rio Tinto considers the small number of orders made to be reasonable evidence that
bargaining is occurring appropriately and there is no case for change to the process.*®

Many parties called for the FW Act to contain greater prescription concerning what is or is not good faith bargaining.
Examples from employers included:

e no requirement to respond to proposals not pertaining to the employment relationship**®

e arequirement that parties comply fully with an existing enterprise agreement*"’

e arequirement to consider whether the negotiation process has been exhausted*®

e arequirement to consider whether industrial action has been taken prematurely*

e arequirement to include productivity and efficiency enhancing measures in any claims.*?°

Examples from unions included:

e arequirement not to use replacement labour during a bargaining dispute***

47 Ai Group, p. 70.

4% BHP, p. 10, referring to determinations of Vice President Lawler in transcript B2010/3117, APESMA (Collieries’ Staff Division) and Endeavour Coal Pty Ltd, 1
July 2010.

%9 B2010/3117, APESMA and Endeavour Coal Pty Ltd, transcript, 1 July 2010, PN644-PN711.

41 PRY9YN54, 8 July 2010. See also APESMA v Endeavour Coal [2010] FWA 7497 in which communication with the tribunal, followed by a secret ballot, was
used.

“M1 FWF, p. 15. See Appendix B for the problem these changes were intended to address.

“12 FWA, Annual report 2009-10, p. 75.

“13 Fair Work Australia, Quarterly report, Report to the Minister Jul-Sep 2010, Sep-Dec 2010, Jan-Mar 2011, Apr—Jun 2011, Jul-Sep 2011, Oct-Dec 2011, Jan—
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e arequirement to facilitate contact between foreign workers and unions if more than one-third of workers to be

covered by the agreement are foreign residents**

o prohibition of employer-initiated ballots unless FWA finds a bargaining impasse exists*??
e arequirement not to make unilateral workplace changes during bargaining**
e arequirement to conduct all bargaining interactions, communications and correspondence through bargaining

representatives.*?

Some unions called for the introduction of a bargaining code that could deal with some or all of these matters.*?°
Forsyth and Stewart considered a code could provide further guidance on what is acceptable conduct in bargaining,
submitting that the current scheme allows some tactics which could be considered counter to good faith bargaining.**’
Some employers, such as the Ai Group, opposed a bargaining code, preferring the flexibility of the current framework
and arguing that further prescription would promote an undue focus on process rather than outcomes.*?® However, the
Ai Group also argued for greater limits by prohibiting bargaining orders that restrict an employer’s capacity to deal
directly with its employees, put agreements to vote at a time of its choosing and make changes in the workplace while
bargaining is ongoing.**®

The various proposals put to the Panel largely reflected a view that the FWA decisions stakeholders supported should
be enshrined and those they opposed should be reversed. We have already indicated our general reluctance to make
changes in light of the relatively early stage of operation of these provisions and the unsettled nature of many of the
matters at issue. Further, we think there are advantages to a less prescriptive approach. Retaining discretion allows
FWA to address a wide and disparate range of conduct, much of which cannot be predicted in advance. FWA can
consider the nuances of a particular bargaining situation and its circumstances and tailor an order accordingly. Finally,
the Panel agrees that making detailed rules could lead to a focus on process to the detriment of substance.

We note the submission of some parties that FWA decisions to date have run contrary to accepted notions of good
faith bargaining in other jurisdictions.”*® We have extensively examined the application of the good faith bargaining
requirements, and key decisions of FWA, since the FW Act commenced operation on 1 July 2009 in relation to five of
the most significant areas of bargaining conduct raised with us.

Direct communication with employees
While the law is still developing in this area, FWA decisions generally***, albeit not exclusively**?, have determined that
direct communication with employees does not offend the good faith bargaining provisions.

In Tahmoor Coal, a Full Bench found that, after a long period of negotiation in which parties were unable to agree, an
employer meeting directly with small groups of employees about the company’s position in bargaining, and sending
related material to their homes ‘to explain its negotiating position to the employees directly’ was not capricious or
unfair. It did not matter that the company ‘may have been trying to influence employee views’. Relevantly, the Full
Bench found that the meetings were not oppressive for employees, the material presented was consistent with what

421 ACTU, p. 57.

422 ACTU, p. 61.

423 ACTU, p. 61; ASU, p. 17. See BHP supplementary, p. 3, for a rejection of this proposal.

424 AWU, p. 6.

425 AIER, p. 26. See, in contrast, BHP supplementary submission that the current situation is a reasonable and workable balance (pp. 2-3).

426 AMWU, p. 38; CFMEU M&E, p. 4; HSU, pp. 8-9.

42" Forsyth and Stewart, pp. 13, 15.

428 Rio Tinto, pp. 10-11; Ai Group supplementary, p. 26; Qantas, p. 5; BHP supplementary, p. 4.

429 Aj Group, pp. 18, 72-74. See also AMWU supplementary, p. 2, for a contrary view.

%0 see the union submissions referred to above and also Forsyth and Stewart, p. 14.

3L LHMU v Mingara Recreation Club Ltd [2009] FWA 1442; NUW v Patties Foods Ltd [2011] FWA 4103; ASU v Global Telesales [2011] FWA 3916.
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had been presented to the bargaining representatives and was not deceptive, misleading or otherwise objectionable,
there was no evidence that employees had been threatened, bargaining meetings continued during the relevant period
and the employees’ bargaining representatives themselves had adequate access to the workforce **

While a prohibition on direct communication exists under New Zealand’s good faith bargaining system434, North
American good faith bargaining systems permit some forms of direct communication, such as providing information
about the progress of negotiations and defending their bargaining position to employees.435 The Panel regards it as
important that the developing good faith bargaining jurisprudence has appropriate regard for the Australian context in
which it operates. In this context, we note that Tahmoor identifies some significant limitations on the nature of direct
communications that are permissible, and protections to preserve the role of bargaining representatives.

The timing of employee ballots

The FW Act permits an employer to make an agreement with employees provided a notice of employee
representational rights is provided436, a request for employees to vote on the agreement occurs at least 21 days
later*””, and access to the proposed agreement and an appropriate explanation of its terms is provided during the
seven-day period prior to the vote.**® Bargaining representatives are not required to agree to the proposed agreement,
and there is no general capacity for FWA to refuse to approve an agreement because good faith bargaining
requirements have not been met.*** Some parties submitted that this allows the collective bargaining rights of
employees and their representatives to be circumvented by the agreement making rules.**® In these circumstances,
bargaining representatives have sought to utilise bargaining orders in order to delay ballots and require further
bargaining.

In Tahmoor, discussed above, the employer put an agreement to ballot after 50 meetings with bargaining
representatives over 15 months. The Full Bench found that ‘although there may be circumstances in which the conduct
of a ballot without the agreement of other bargaining agents constitutes a breach of the good faith bargaining
requirements, it will not always be so’. They found that there is ‘no absolute requirement for the agreement of the
bargaining agents prior to the conduct of a ballot’ and found no breach of good faith bargaining requirements.*** In ASU
v Global Tele Sales Pty Ltd the employer presented employees with the proposed agreement alongside the notices of
employee representational rights, held information sessions, and notified employees of a vote to be held 23 days later.
In an application by the ASU for bargaining orders including the withdrawal of the ballot, Vice President Watson found
that ‘the essence of the ASU complaint is the speed at which GTS has commenced a process with its employees and
moved to propose a vote of employees in favour of making the agreement’. While observing that it was ‘fair to say that
GTS has not delayed in conducting the agreement making process’ and was ‘at or close to the minimum time permitted
by the Act’ for doing so, and noting that the circumstances in Tahmoor were quite different, he found that ‘the
negotiations had reached a stage that the employer was entitled to put its proposal to its employees for a vote’.*#?

In contrast to this approach, FWA has ordered an employer to delay taking steps towards a ballot in a number of cases
both before and since Tahmoor.** In April 2012, a FWA Full Bench issued an interim order delaying various Victorian

433 CEMEU v Tahmoor Coal Pty Ltd [2010] FWAFB 3510, [28]-[29].
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health services and the Victorian Hospitals Industrial Association (VHIA) from taking any steps towards seeking the
approval of an agreement pending the determination of an application for bargaining orders against them.*** Also in
April 2012, FWA made a bargaining order preventing Coates Hire from proceeding with a ballot, including because the
proposed agreement was offered together with benefits not canvassed through bargaining representatives.*®

FWA'’s power to make bargaining orders is restricted by s. 255(1)(c), which prohibits an order that requires, or has the
effect of requiring, an employee to approve, or not approve, a proposed enterprise agreement. In NUW v CHEP
Australia Ltd, Watson VP found that while orders regarding process issues could infringe this limitation, ‘an order that
delays a vote, provided it be only for a short time and does not in substance deny employees the opportunity to vote
for an agreement, is not precluded’.446 While bargaining orders have been effective in some cases to address premature
balloting of employees, in order to assess their ongoing utility, a conclusive determination of the impact of s. 255(1)(c)
will be necessary.

Unilateral changes at the workplace
FWA decisions on an employer’s capacity to make unilateral changes at the workplace during bargaining are also mixed.

In LHMU v Coca Cola Amatil (Aust) Pty Ltd a decision by the employer to convert certain positions to salaried staff
positions outside the scope of enterprise agreement negotiations did not breach the good faith bargaining
requirements.**’ In contrast, in FSU v Commonwealth Bank of Australia the employer breached good faith bargaining
requirements by giving employees who were the subject of bargaining a unilateral pay increase while maintaining
during bargaining negotiations that it would not discuss wage increases until other matters were first discussed or
agreed. Commissioner Smith considered ‘without travelling more broadly into the concept of unilaterally altering terms
and conditions of employment during bargaining, it cannot be that an employer is negotiating in good faith if it is able
to alter terms and conditions or employment of persons, on whose behalf bargaining is taking place, for reasons other

than those advanced to the bargainers’.**®

The recent Full Bench decision of Endeavour Coal confirms that bargaining orders can significantly limit an employer’s
capacity to make unilateral changes in the workplace about matters that are the subject of bargaining. The Full Bench
upheld an order preventing the employer from unilaterally determining or altering the terms of employees’ common
law contracts outside of the enterprise bargaining process. The order was ‘directed towards preserving the integrity of
the bargaining process by ensuring that changes are not made unilaterally in relation to matters which are still the
subject of negotiation between the parties’. The Full Bench described the order as preserving ‘the status quo’ during
bargaining.**

Changing position on previously agreed matters

Again, FWA decisions about late changes in a bargaining position, or alleged reneging on previously agreed matters, are
mixed.

In Capral Ltd v AMWU and Ors, bargaining representatives applied for scope orders varying the scope of an agreement
due to be voted upon. The employer sought a bargaining order precluding the application. FWA found that while the
unions had disputed scope early in negotiations they did not act upon this ‘until they resiled from their position at the
latest stage in the bargaining’.450 This conduct was found to be capricious and a bargaining order was issued against the
unions. Similarly, in ASU v NCR Australia Pty Ltd, FWA observed that the ASU’s conduct in revising its wages claim from

4 Health Services Union v VHIA and Ors [2012] FWAFB 2901.

445 AMWU v Coates Hire Operations Pty Ltd, t/as Coates Hire Limited [2012] FWA 3357.
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5 per cent to 10 per cent was ‘against rather than towards agreement*"” and found the ASU had breached the good
faith bargaining requirements in s. 228(1)(d).

However, in Queensland Nurses’ Union of Employees v Tricare Ltd the employer’s actions in unilaterally making an offer
to staff that removed some beneficial terms from a previous offer did not breach the good faith bargaining
requirements.**” Similarly, in CFMEU v Shinagawa Refractories Australasia P/L FWA refused to issue bargaining orders
delaying a ballot, notwithstanding that the document submitted to vote did not reflect bargaining negotiations over
several months, on the basis that the employer’s economic and competition circumstances had changed. Commissioner
MacDonald found that the good faith bargaining requirements ‘do not impose an obligation on a party to take a
particular approach to negotiations or prescribe the use of tactics. There is no prescription against say, the withdrawal

by one party of previously agreed terms, clauses or conditions’.**®

Surface bargaining

Many unions submitted that the good faith bargaining provisions do not adequately address circumstances where a
bargaining representative ‘goes through the motions’ of bargaining without intending to reach agreement, known as
‘surface bargaining’.*>* Proposals for remedying this included a requirement that bargaining parties must be ‘genuinely
trying to reach agreement’**®, or a requirement to conclude an agreement unless there is a genuine reason not to
based on reasonable grounds, as in New Zealand.** The CFMEU Mining and Energy Division submitted that there is
already a substantive obligation to bargain in good faith, and notes, that while the jurisprudence of FWA is developing
in this area, there are signs that this view is prevailing.**’ The Ai Group disputed allegations of surface bargaining and,
together with VECCI, opposed any dilution of the right of parties not to make concessions or enter an agreement.**® The
Minerals Council of Australia proposed further strengthening these rights.459 BHP expressed the view that the FW Act
has an ‘integrated approach to the circumstances in which parties can be compelled to bargain’ and argued against any
further compulsion.460 Below we examine two case studies from submissions about surface bargaining.

Endeavour Coal

At Endeavour Coal, APESMA is the bargaining representative for a group of employees, colloquially known as ‘staff’
employees461, who historically have not been covered by an enterprise agreement and are employed under common
law contracts.*® After a majority support determination was issued, 12 bargaining meetings took place*®® without
Endeavour making any substantive proposals.464 FWA issued a bargaining order on the basis that Endeavour was
“bargaining” with APESMA with no real intention to negotiate an enterprise agreement’, which ‘cannot constitute
bargaining in good faith in the terms envisioned by subclause 228(1)(d) of the Act’.*® Relevantly, the bargaining order
required Endeavour to:

e provide to APESMA a list of matters it would be prepared to include in an enterprise agreement
o tell APESMA what aspects of the APESMA proposed enterprise agreement were agreed
o tell APESMA what changes to the APESMA proposed enterprise agreement were desired
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e propose terms of an enterprise agreement that it would be prepared to enter into.**®

The bargaining order was largely confirmed on appeal, with one exception.“®” The Full Bench found that good faith
bargaining obligations require parties to ‘take reasonable steps and make reasonable efforts towards making an
enterprise agreement’. They described the scheme as ‘one which seeks to promote agreement making but which does
not compel parties to make concessions or to reach agreement’, observing that there is ‘nothing inconsistent’ between
these two considerations.*®® They held that ‘[i]f the conduct of an employer in engaging in the bargaining process is a
mere sham or pretence, such as going through the motions of bargaining without any real intention to enter into an
agreement, then this would be contrary to the good faith bargaining requirements’.469 While we note this decision is
under appeal, it appears to us to substantially limit the capacity for a party to engage in surface bargaining.

Cochlear

The FW Act was expressly intended to address certain aspects of the Cochlear dispute, which had been ongoing for over
two years prior to the FW Act’s commencement. Many submissions referred to the Cochlear dispute, with some
observers regarding it as a litmus test of the effectiveness of the good faith bargaining provisions.*”

"1 Between

Cochlear employees and the AMWU have been attempting to negotiate a collective agreement since 2007.
2007 and 2009, employees indicated majority support for a union agreement on three occasions. Cochlear instigated a
ballot on two non-union agreements during this time, both of which were unsuccessful.*’ In August 2009 a majority
support determination was obtained after a further secret ballot of employees.473 Between August and November 2009
no substantive discussions took place whilst Cochlear appointed a bargaining representative.*’”* Between November
2009 and August 2010, no substantive discussions took place while the parties developed a bargaining protocol. A
series of bargaining meetings were subsequently held without progress, until August 2011. The AMWU applied for
bargaining orders including to remove the bargaining protocol*’®, which it described as a ‘rod to beat the AMWU’ and a
‘roadblock’ to negotiations.476 Cochlear also applied for bargaining orders seeking compliance with the protocol.*”’
Those applications were part heard in March 2012. It was reported that prior to the hearing Cochlear agreed to a series
of meetings and to provide a further response to the AMWU and employees’ claim.*’®

There are clearly many controversies about why, despite five years of trying, agreement at Cochlear has not been
reached. The Panel is not convinced, however, based on the decision in Endeavour Coal, that the FW Act does not
already provide the mechanisms for addressing and remedying deficiencies in bargaining conduct alleged by either
party, should they be substantiated. The parties are presently in the process of applying these mechanisms. It would be
premature for us to propose changes in these circumstances.
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Conclusion

Applications for bargaining orders have been made in only a very small number of matters relative to the number of
agreements that have been made under the FW Act. This suggests to the Panel that most parties voluntarily conduct
bargaining in accordance with the principles.

We reiterate our view that, as the law on good faith bargaining is still developing, it would be precipitous to
recommend any significant changes to the good faith bargaining regime. However, our examination of the operation of
the good faith bargaining principles above demonstrates that where bargaining orders have been sought the principles
appear to be operating effectively to promote positive bargaining. Decisions to date demonstrate that the FW Act good
faith bargaining principles are flexible and responsive to the particular bargaining circumstances being considered. On a
number of occasions bargaining orders have been issued to rectify failures to bargain in good faith. However, the
provisions have not been applied in a rigid or formulaic manner. Instead, they have operated to allow the substance of
a bargaining situation, rather than just the formal processes, to be considered. In some cases employers’ arguments
about the operation of the provisions have been accepted; in other cases the arguments of employees and unions have
been accepted. This demonstrates that the principles encompass a balanced approach to regulating bargaining
conduct. We are not convinced that any case has been made for further prescription of good faith bargaining
requirements based on the operation of these principles to date.

6.3.4 Scope orders

The FW Act provides a mechanism for FWA to determine the scope of a proposed enterprise agreement, if a party
requests it, where the parties themselves are unable to agree on it. The availability of scope orders was intended by the
Government to address a deficiency in the Work Choices framework of voluntary bargaining whereby the only
mechanism for employees to press a claim for their preferred scope was to take industrial action.””® Under the FW Act,
parties can apply for a ‘scope order’ when bargaining is not proceeding efficiently or fairly because a proposed
agreement does not cover the appropriate group of employees.480 FWA may issue a scope order where it is satisfied
that the bargaining representative who made the application is meeting the good faith bargaining requirements, that
making the order will promote the fair and efficient conduct of bargaining, that the group of employees who will be
covered by the proposed scope was fairly chosen and that it is reasonable in all the circumstances to make the order.*®

A range of views were expressed in submissions about the effectiveness and operation of scope orders. The Ai Group
proposed the abolition of scope orders, arguing that scope is a matter to be bargained over by the parties.482 AMMA
argued that the employer’s preferred scope should be favoured unless it is held to be unfair or capricious.483 The
National Union of Workers (NUW), in contrast, suggested that the FW Act would operate more efficiently if enterprise
wide bargaining was the default position and scope orders were only required if an employer sought to implement site
level agreements.484 The AWU submitted that scope orders favour employers, and suggested that a majority support
determination should be available as a way to avoid the substantial evidentiary material and legal argument required
for a scope order application,485 a suggestion rejected by BHP in its supplementary submission.**® APESMA suggested
that an employer should be required to issue a Notice of Employee Representational Rights to all employees so as to
reflect the broadest possible scope and not disenfranchise some employees.487 Each of these proposals was opposed by

479 See Appendix B for further detail regarding the problem these changes were intended to address.
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Ai Group, who argued that the APESMA proposal would involve initiating negotiations with the entire workforce and
would prolong bargaining.*®®

The CFMEU submitted that the requirement to notify all other bargaining representatives of a scope order application
acts as an overly technical obstacle to the operation of these provisions.489

In the first two years of operation of the FW Act there were 79 scope order applications and 13 scope orders made, 12

of which were made in the first year of operation.490 In the applications made, scope orders have rarely been issued. In
the 2010-11 financial year there were 31 scope order applications and only one scope order made.””" Data provided by
FWA indicates that in the 2010-11 financial year eight applications were refused by FWA and 15 were withdrawn.

The very small number of scope order applications demonstrates that in the overwhelming majority of bargaining
situations the parties determine the scope of their proposed agreement themselves. Of the applications made, scope
orders are rarely issued, with a far greater number refused than granted. This suggests to the Panel that the threshold
for satisfying FWA that it should intervene to positively determine the scope of a proposed agreement is high. Further,
the high proportion of applications refused does not lead us to a negative conclusion about the scope order process.
We consider that refusal to grant a scope order may in many cases help to resolve a dispute, as it may make the
unsuccessful applicant more likely to accept the scope that the other bargaining party wants. DEEWR examined five of
the unsuccessful scope order applications in the 2010-11 period and found that agreements were ultimately concluded
in each case.*”” We also note that the number of applications withdrawn in the same period was almost half of the
number of applications made. This suggests to us that in many cases agreement on scope was reached by the parties
subsequent to a scope order application being made.

We were not persuaded by employer submissions that employers should determine scope, nor by union submissions
that scope should be determined by employees. Nor do we consider that scope should be entirely a matter for
bargaining. Based on the data referred to above, we believe that scope orders play a minor, but not insignificant, part in
the bargaining framework, primarily as a vehicle for assisting the parties to resolve scope issues between themselves.

We do not recommend changes to the scope order provisions, with one exception. We have reviewed the decision of
CFMEU v Veolia Environmental Services Australia Pty Ltd. Notwithstanding the lack of evidence of attempts to establish
the identity of other bargaining representatives in that case*®, we are concerned that the requirement in s. 238 to
notify all relevant bargaining representatives may in some cases be impossible to meet. This is particularly so because
the identity of all relevant bargaining representatives may not be known to a party seeking a scope order. We note that
the absolute obligation in s. 238(3) is in contrast with, for example, the obligation on an employer, when giving a Notice
of Employee Representational Rights under s. 173, to ‘take all reasonable steps’. We consider that the obligation to
notify relevant bargaining representatives of a scope order application should be constructed in similar terms.

Recommendation 16: The Panel recommends that s. 238(3) be amended to require an applicant for a scope order
to ‘take all reasonable steps’ to notify all other relevant bargaining representatives of the application.
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6.3.5  Consistent application of good faith bargaining provisions

Our general approach to good faith bargaining has been to ‘wait and see’ because the good faith bargaining provisions
appear to be working as intended. However, we are concerned that good faith bargaining obligations presently do not
apply in two particular bargaining contexts under the FW Act. This gives rise to an inconsistency in how the FW Act is
operating in practice and is also inconsistent with the objectives of the FW Act.

First, good faith bargaining obligations cannot be enforced through a bargaining order until an existing enterprise
agreement has 90 or fewer days to run until its nominal expiry date, unless the proposed agreement has been
submitted to employees for a vote.*** The EM provided that this was ‘to uphold the integrity of existing agreements’.495
The AMWU'’s submission refers to two case studies in which an employer has commenced and concluded bargaining for
a new agreement prior to 90 days before the nominal expiry date of an existing agreement, meaning that the good faith
bargaining obligations cannot be enforced through a bargaining order until a proposed agreement is submitted to
employees for voting.**®

While there is no evidence that this practice is currently widespread, this provision has unintentionally created an
incentive for employers to initiate and conclude bargaining prior to 90 days before the nominal expiry date of an
existing agreement. We can see no basis for excluding good faith bargaining requirements in these circumstances. The
FW Act good faith bargaining provisions aim to make bargaining parties meet certain standards of bargaining conduct,
in contrast to the absence of any bargaining standards under the previous legislation. The current provision provides an
avenue for avoiding good faith bargaining, which is inconsistent with the objects of the FW Act.

The supplementary submission of Ai Group raised concerns that discussions about employment conditions, changes to
operational requirements or other matters during the life of an agreement could be characterised as ‘bargaining’.497
However, we are not persuaded that this would occur. In order to obtain a bargaining order, the applicant must
establish that one or other of the requirements in s. 230(2) has been met. Discussions of a nature referred to in the Ai

Group’s submission would not meet those thresholds.

There are presently no restrictions on obtaining a majority support determination based on the nominal expiry date of
an existing agreement. This may need to be addressed as a consequence of the change we are proposing.

Recommendation 17: The Panel recommends that s. 229(3)(a) be deleted so bargaining representatives can apply
for bargaining orders where bargaining commences more than 90 days before the nominal expiry date of an existing
enterprise agreement.

Second, while the good faith bargaining requirements apply to the making of an enterprise agreement, they do not
apply to the variation of an agreement. Bargaining representatives are appointed in respect of, and the good faith
bargaining obligations apply to, proposed enterprise agreements. They do not apply to proposed variations of
enterprise agreements.

We note the submission of the CFMEU Construction and General Division that good faith bargaining requirements
should apply to proposed variations of enterprise agreements.498

In Samaras Structural Engineers499 FWA considered a proposed variation to an agreement to delay scheduled pay
increases for six months. The CFMEU was not involved in discussions with employees about the proposed variation or

49 FW Act s. 229(3)(a).

495 EM, p. xxxviii.

4% AMWU, pp. 12-15; see also AFAP, p. 3; ANF, p. 8.
“7 Ai Group supplementary, pp. 29-30.

% CFMEU C&G, p. 12.
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its execution, despite being a bargaining representative for, and covered by, the agreement to be varied.*® The vote in
favour of the variation was conducted by two employees nominated by management, who telephoned individual
employees.501 The CFMEU alleged that employees were reluctant to oppose the variation, as they were daily hire
employees and felt insecure about their employment status.>*

Deputy President Bartel approved the variation. While she considered that the good faith bargaining obligations were
relevant to consideration of whether the variation had been genuinely agreed®® and the failure to involve the CFMEU
was ‘at least unwise and potentially problematic™, she observed that there was no apparent provision for
appointment of bargaining representatives in the negotiation of a variation of an enterprise agreement.505

The absence of an extension of good faith bargaining obligations to proposed variations of enterprise agreements
appears to the Panel to have been an omission. It facilitates the setting of terms and conditions in an enterprise
agreement in a way that avoids good faith bargaining obligations. Again, there is no evidence that the practice of
varying an enterprise agreement to reduce conditions without the good faith bargaining principles applying is
widespread. However, the decision just discussed indicates that it can occur, and indeed has occurred. The FW Act good
faith bargaining provisions were intended to get bargaining parties to meet certain standards of bargaining conduct, in
contrast to the absence of any bargaining standards under the previous legislation. It is inconsistent to apply good faith
bargaining obligations to the making of an agreement yet allow the agreement to be subsequently varied without their
application. This omission ought to be rectified to ensure the integrity of the good faith bargaining scheme.

The submission of Master Builders Australia took issue with the CFMEU’s characterisation of Samaras Structural
Engineers and argued that the current test is sufficient, as it allows the genuineness of employees’ consent to be
considered.*® We have based our recommendation on our own review of the decision in guestion. We note that the
requirement that employees ‘genuinely agree’ to a variation is derived from the identical requirement that employees
genuinely agree to the making of an enterprise agreement.507 Good faith bargaining obligations supplement this
requirement for proposed enterprise agreements but not for proposed variations of enterprise agreements. We think
this inconsistency should be rectified.

Recommendation 18: The Panel recommends that the FW Act be amended to apply the good faith bargaining
obligations in s. 228 to proposed variations of enterprise agreements under Part 2-4, Division 7, with any necessary
modifications.

6.3.6  Bargaining representatives

Unions as bargaining representatives

Forward with Fairness provided that employees and employers would be free to choose their representative in
collective bargaining, with union members able to be represented by an eligible union. All bargaining participants
would be required to respect that choice and bargain in good faith with chosen representatives.508 This policy was
intended to address the problem identified by the Government that, under Work Choices, employees who sought to

499 12012] FWA 751.

%00 19012] FWA 751, [3].

%01 12012] FWA 751, [13].

%02 12012] FWA 751, [20].

%08 12012] FWA 751, [39].

504 2012] FWA 751, [44].

%95 12012] FWA 751, [40].

%% MBA supplementary, p. 3.

07 B Act, ss. 211(1)(a), s. 186(2)(a), s. 188.
598 FWF, p. 14.
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negotiate a collective agreement with the assistance of their union had little capacity to require the employer to
recognise and bargain with their chosen representative.>*

The FW Act reflects this policy by making unions the default bargaining representatives for their eligible members™™
unless the default appointment is revoked®™ or the employee appoints another person in writing.'> A union bargaining
representative for an enterprise agreement can apply to be covered by the relevant agreement513; however, their
consent to its terms is not required.”*

Several employers submitted that unions should not be the default bargaining representative of their members but
should be actively appointed.”™ The ACCI, referring to the ACTU Bargaining Kit, argued that union bargaining strategies
undermine genuine agreement outcomes.”*® Woodside submitted that union bargaining representatives should be
required to act as an agent, rather than an independent party, in the bargaining process.”*’ The HR Nicholls Society
proposed a broader range of workplace representation models.>*®

The CPSU submitted that the FW Act has created clearer rights about representation that employers have to respect.*®

The ANF submitted that the default bargaining system means bargaining is not delayed by unnecessary arguments
about union involvement, and representation is more effective.’”® The Maritime Union of Australia (MUA) and other
unions submitted that union members ‘opt in’ for representation by their union when they become members, and
representation of a member in bargaining is a straightforward proposition.521 Some union submissions proposed
further enhancing the role of registered organisations in collective bargaining.*> Unions NSW submitted that peak
union bodies should be eligible to be appointed as bargaining representatives.523

Table 6.4—Union and non-union collective agreements since 1993

IR Act post-1993 WR Act Work Choices

Agts Employees | Agts Employees | Agts Employees | Agts Employees

Non- 482 91,707 | 8780 | 534,837 | 15335 | 728484 | 4658 | 142,492
union (4.5%) (2.6%) | (13.7%) (7.2%) | (54.3%) (27.0%) | (32.6%) (7.4%)
Union 10,147 | 3,392,091 | 55280 | 6,928,818 | 12,927 | 1,966,641 | 9,624 | 1,795215

(95.5%) (97.4%) | (86.3%) (92.8%) | (45.7%) (73.0%) | (67.4%) (92.6%)

Total 10,629 | 3,483,798 | 64,060 | 7,463,655 | 28,262 | 2,695,125 | 14,282 | 1,937,707

Source: FW Act data to 30 September 2011.

Note: Unions are coded for union coverage by FW Act agreements rather than union involvement in bargaining. Data about unions covered by
agreements made under the FW Act may not accurately reflect union involvement in bargaining because it is possible for a union to have been
involved in bargaining for an agreement and then not be covered by the approved agreement. It is also possible for a union to be covered by an
agreement because it was a bargaining representative, even if it did not take an active role in the negotiations.

%99 see Appendix B.

510 Fyy Act s. 176(1)(b).

S EW Acts. 178A.

12 P Act s. 176(1)(c).

513 P Act ss. 183, 201(2).

1 Pw Act s. 182(1).

%15 MBA, pp. 41-42; ACCI, p. 13; MCA, p. 22; NSWBC & ABI, p. 55; POAGS, p. 6; AFEI, p. 31; AMIC, p. 12; ARTIO, p. 5; COSBOA, pp. 15-16, 24; CCIWA, pp. 10, 46—
47; Rio, pp. 4, 11-12; BHP, pp. 8-9; AMMA, p. 13; CCF, p. 15; Institute for Private Enterprise, p. 2; NECA, pp. 3-4; SAWIA, p. 5.
%18 ACCI, pp. 108-110.
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Table 6.4 shows the number and proportion of agreements that did and did not cover a union under each of the four
industrial relations regimes the Panel has examined, and the number and proportion of employees those agreements
applied to. With the exception of Work Choices, union agreements have outnumbered non-union agreements across
each of the legislative regimes since the IR Act post-1993. Under the FW Act, 32.6 per cent of agreements made do not
cover a union, compared to 13.7 per cent under the WR Act and 4.5 per cent under the IR Act post-1993. Non-union
agreements are therefore a far more prevalent form of agreement under the FW Act than under each of those previous
two regimes.

In light of the more restricted role for unions under Work Choices, it is not surprising that non-union agreements
outnumbered union agreements under that regime. The lodgment-only process and the weaker fairness test under
Work Choices encouraged industries that traditionally relied on awards, such as retail and hospitality, and smaller, non-
unionised workplaces to enter into agreements without union involvement. However, it is notable that, even though
the number of non-union agreements exceeded the number of union agreements, the vast majority of employees (73
per cent) continued to be covered by union agreements.

The FW Act was expressly intended to allow employees to be represented by their union in bargaining and agreement
making. The change in the proportion of union agreements between Work Choices and the FW Act may in part reflect
this change. It is also likely that the change to a single stream of agreements, addressed at 6.4.1 below, has contributed
to this change. In addressing the problems associated with the Work Choices regime, the FW Act has not
disproportionately or unduly increased the role of unions in agreement making in comparison with previous regimes.

An examination of the average annualised wage increase (AAWI)524 on a quarterly basis over two years under each of

the FW Act, Work Choices and the WR Act demonstrates that the AAWI for union agreements has on almost all
occasions been higher than the AAWI for non-union agreements.525 This trend appears to be impervious to the
legislative framework in operation at the relevant time. However, the differential has changed somewhat under the
different legislative frameworks. Under the FW Act, the AAWI differential between enterprise agreements that covered
one or more unions and those that did not cover a union ranged from 0.2 per cent to 0.6 per cent in favour of union
agreements. Under Work Choices, the AAWI differential ranged from 0.2 per cent in favour of non-union agreements to
0.8 per cent in favour of union agreements. Under the WR Act, the AAWI differential between union agreements and
non-union agreements ranged from 0.1 per cent and 1.5 per cent in favour of union agreements.

While union agreements under the FW Act therefore provide for a higher AAWI than non-union agreements, it is also
more common for union agreements to contain ‘commitment to productivity’ clauses. DEEWR’s Workplace Agreements
Database contains data on clauses in enterprise agreements that are explicitly related to productivity commitments.*®®
In all but three industries (Electricity, gas, water and waste services; Education and training; and Health care and social
assistance), agreements that covered a union were more likely to include such a productivity clause.

In light of the above, the Panel is not persuaded that there needs to be any change to the provisions of the FW Act
providing for unions as default bargaining representatives and allowing unions to be covered by enterprise agreements.

We have considered the particular proposal that unions should not be bargaining representatives of their members by
default but through some positive act of appointment. We tend to agree with submissions from unions that becoming a
union member itself represents a positive act of appointment, given that bargaining for wages and conditions is such a
fundamental activity for a union to engage in on behalf of its members. We consider that requiring a union member to
actively appoint his or her union as a bargaining representative would add an unnecessary procedural requirement to

524 see Appendix E for a description of AAWI.

%25 |n the following paragraphs, ‘FW Act’ refers to the period 1 October 2009 — 30 September 2011, ‘Work Choices’ refers to the period 1 April 2006 to 31 March
2008, and ‘WR Act’ refers to the period 1 January 2004 to 31 December 2005.

528 1t js important to note that the inclusion of a productivity clause does not in itself definitively indicate that the relevant workplace is more productive than a
workplace without such a clause.
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the bargaining system and tend to result in an undue focus on the appointment procedure rather than the substantive
issues in bargaining.

Effectiveness of notice of employee representational rights

A number of unions submitted that modifications and additions to the Notice of Employee Representational Rights
contained in Schedule 2.1 of the FW Regulations should not be permitted under the FW Act. Some examples were
provided in which it was alleged that employers had sought to encourage employees to extinguish their right to be
represented by their union.**” The SDA submitted that there should be additional notification obligations in respect of
known representatives, or alternatively that the notice should be amended to make clear to an employee that the
representative is not being independently advised of the bargaining.>*® The TCFUA submitted that there should be an

ongoing obligation to provide the notice to employees subsequently employed.529

The Ai Group submitted that the current approach of FWA, requiring only substantial compliance with the notice

requirements, is adequate.>*

The Notice of Employee Representational Rights provided for in s. 173 and s. 174 of the FW Act and its attendant
regulations alert employees to their statutory right to be represented in bargaining. Employers are required to take all
reasonable steps to give their employees the s. 173 notice.

There have been a number of FWA decisions concerning the content of the s. 173 notice. The most significant decision
is Galintel Mills Pty Ltd t/a The Graham Group.531 In this matter, the employer placed a slip at the foot of the bargaining
notice which employees could sign to appoint a bargaining representative. The Full Bench held that, as the notice did
contain all of the requirements, the notice was valid. Put briefly, the case law allows employers to substantially comply
with the notice requirements.

There is evidence of employers modifying the content or form of the Notice of Employee Representational Rights, both
from stakeholders, as referred to above, and in several FWA decisions.>* While the evidence does not demonstrate
that the practice is widespread, the Panel is concerned that there have been several instances of this conduct.

The s. 173 notice is an integral element in the bargaining regime. To eliminate confusion and any opportunities for
malpractice, we recommend that the Government amend s. 174 of the FW Act to make it clear that a bargaining notice
may only contain the requirements as specified in the section and its attendant regulations.

Recommendation 19: The Panel recommends that s. 174 be amended to provide that a bargaining notice must
address only the matters specified in that section and the regulations made under it.

Unions submitted that the policy intention of the s. 173 notice is not being met, as it does not always result in members
informing their union that bargaining will be taking place. This has led to instances where the formal agreement making
processes are substantially complete, including arrangements for a vote on a proposed agreement, before a union
bargaining representative has become aware that bargaining is underway. In some cases this has occurred without any
actual ‘bargaining’ taking place. Agreements have been made without employees being represented by their union in

527 AWU, p. 4; SDA p. 50; TCFUA, p. 16.

%28 SDA, pp. 51-52; see also TCFUA, p. 15.

529 TCFUA, p. 15.

%% Ai Group, p. 24.

%81 2011] FWAFB 6772

%32 see, for example, Cement Australia Pty Limited [2011] FWA 6917 (14 October 2011); Regent Taxis Pty Limited T/A Gold Coast Cabs [2011] FWA 3683 (10 June
2011); Melsteel Constructions Pty Ltd [2010] FWA 7731 (5 October 2010); Reliable Enterprises Pty Ltd T/A Southern Starr Fire Protection [2012] FWA 2950 (4
April 2012); Capricornia Pty Ltd t/a Quality Hotel Batman’s Hill on Collins [2011] FWA 727 (10 February 2011); Royal Australian College of General Practitioners
[2010] FWA 7881 (4 April 2012); Leane Electrical Pty Ltd [2010] FWA 1605 (5 March 2012).
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the process. Again, while there is no evidence that this problem is widespread, the Panel is concerned based on
stakeholder evidence and decisions of FWA.**®

In this respect the s. 173 notice is not operating as intended. The Panel has considered the various proposals to address
this issue that were submitted, such as wider distribution of the s. 173 notice, provision of the notice to unions known
to the employer, and changes to the notice to indicate that the employee is responsible for informing their bargaining
representative of the employer’s intention to make an enterprise agreement.

A straightforward solution would be for the FW Act to provide that an employer notify FWA when it issues notices
under s. 173, and for FWA to publish that notification on its website. Notifying FWA of the commencement of
bargaining in this manner is somewhat similar to notification of a ‘bargaining period’ under the three previous industrial
relations regimes over the last 20 years. This would ensure that access to information about where agreement making
is taking place will be available to any relevant bargaining representative. It would also mean FWA has the necessary
information to take a greater role in resolving bargaining disputes through, for example, the exercise of ‘own motion’
powers, as the Panel proposes in respect of s. 240 of the FW Act.*** While this measure would result in an additional
administrative obligation for employers, it is unlikely to be significant because the employer is already required to
produce and distribute the notice to its employees.

In addition, a formal notification process would allow the collection of data on aspects of the operation of the FW Act
that are not presently assessable. For example, it would allow analysis of the number of times bargaining is initiated
and ultimately concluded by agreement—or not, as the case may be. It would allow the duration of bargaining to be
measured. It would allow an analysis of the extent to which the scope of agreements reflects the original proposal. All
of this information is important for assessing the ongoing effectiveness of the FW Act.

Recommendation 20: The Panel recommends that bargaining notices issued by employers under s. 173 should be
lodged with FWA and made available through publication on FWA'’s website.

Union officers as bargaining representatives in their personal capacity

A number of employers submitted that the FW Act should expressly prohibit individual members or officers of unions
acting as bargaining representatives for employees who are not eligible to be members of their union.>* BHP argues
that this practice legitimises unions representing employees outside their eligibility and within the coverage rules of a
competing union.>*® CCIWA submitted that this practice allows unions to expand their coverage without needing to
amend their rules.”*’

The ACTU submitted that, as there have been challenges to the rights of union officials to act as bargaining
representatives in their own right, the regulations requiring ‘independence’ of bargaining representatives need
amendment.>®

The key decision of FWA dealing with this issue is Technip Oceania Pty Ltd v Tracey.539 The issue arose when a good
faith bargaining order was sought by Mr Tracey (an Assistant Branch Secretary of the West Australian Branch of the
MUA) in agreement negotiations with Technip Oceania. Mr Tracey was appointed as a bargaining representative in
writing by employees who were not eligible to be members of the MUA. The Australian Mines and Metals Association

%% see, for example, ASU v Global Tele Sales [2011] FWA 3916; AMWU, p. 13; SDA, pp. 51— 52.
5% 5ee 6.3.7.
535 BHP, p. 9; AMMA, p. 13; Woodside, p. 15; Rio, p. 12; NSWBC & ABI, p. 56; CCIWA, pp. 10-11, 51.
8 BHP, p. 9
.. 9.
587 CCIWA, p. 51.
%8 ACTU, p. 61.
%89 2011] FWAFB 6551.
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(AMMA), acting for the employer, would not recognise Mr Tracey. At first instance a bargaining order was issued, on
the basis that Mr Tracey had been legitimately appointed in his capacity as an individual rather than as an MUA
official >*°

The Full Bench reversed this decision by a 2—-1 majority, finding that, on the evidence, Mr Tracey was acting as an MUA
official and not in his personal capacity. This evidence included:

e use of the MUA signature block in correspondence

e alog of claims containing ‘unmistakeable indications’ that Mr Tracey’s representation was ‘inextricably linked to the
MUA’

e Mr Tracey’s operation from the MUA’s premises using MUA resources

e the address and contact details of the MUA on the application for bargaining orders.

The Tracey decision is consistent with the earlier single member decision of Heath v Gravity Crane Services Pty Ltd.>**

Based on these cases, whether a union official is acting as a bargaining representative in his or her personal capacity or
on behalf of the union is a question of fact to be determined on the particular facts and circumstances of each
case. These are questions of fact over which reasonable minds may and will often differ.

Tracey and Heath are the only instances we are aware of in which an individual union officer has sought to represent
non-eligible employees.

While we have generally proposed that the Government await clarification from further case law developments before
dealing with uncertainties in the bargaining regime, this is an occasion where a straightforward legislative amendment
could alleviate confusion. Although the problem is not widespread, we believe this practice undermines the operation
of s. 176(3), which prohibits a union from being a bargaining representative of an employee when they are not entitled
to represent that employee. In our view, s. 176 of the FW Act should be amended to make it clear that an officer or
employee of a union cannot be a bargaining representative for employees who are ineligible to join that union. In the
long run, this straightforward rule will help to facilitate bargaining and avoid unnecessary litigation and potential
demarcation issues.

Recommendation 21: The Panel recommends that s. 176 be amended to prevent an individual union official being a
bargaining representative for employees for whom the official’s union does not have coverage.

6.3.7  Conciliation and arbitration of bargaining disputes

Arbitration of bargaining disputes

While the bargaining regime described in Forward with Fairness was intended to encourage bargaining and agreement
making, it was not intended to require an employer or employees to sign up to an agreement whose terms they did not
agree to. The policy recognised that bargaining participants would not always reach agreement. In these circumstances
a range of options would be available to the parties, including walking away or jointly requesting that FWA help them
reach agreement or determine particular matters.>*? Alternatively, FWA would have the power to ‘end ... industrial
action and determine a settlement between the parties for their workplace’ in certain limited circumstances.>*
Accordingly, while the FW Act sought to address the problems associated with voluntary bargaining through the good

%0 Tracey v Technip Oceania Pty Ltd [2011] FWA 3509.
%41 [2010] FWA 7751.

%42 FWF, p. 16.

3 ibid.
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faith bargaining requirements, it does not make general provision for terms and conditions to be imposed upon
bargaining parties.

Forward with Fairness envisaged that FWA would play a voluntary conciliation or arbitration role to assist bargaining,
meaning that the parties could avail themselves of these dispute resolution processes by agreement.>** Forward with
Fairness also foreshadowed compulsory arbitration of bargaining disputes in four limited circumstances. First, when
protracted industrial action was causing significant harm to the bargaining participants and, second, when threatened
or actual industrial action was causing or could cause significant harm to the wider economy or the safety or welfare of
the community. The power to determine a settlement would flow from a power to end the industrial action.>* The
policy position underlying the availability of arbitration in these circumstances was that ‘ongoing industrial disputation
[was] not in the interests of employees, employers, families, communities or the economy’.>* The first circumstance
was newly introduced by the FW Act. It was to have a high threshold for access and be warranted in ‘a small number of
disputes in Australia where industrial action continues for many months; where the employees and the employer suffer
greatly and yet the parties are so stubborn and entrenched in their positions that they cannot achieve a
breakthrough’.>*’ The second circumstance had existed in a similar form in industrial legislation for many years. Third,
arbitration would be possible ‘for the very unusual case where a party flouts the [good faith bargaining] law’. The
threshold for arbitration was to be high, and it was intended to apply only to ‘the kind of rogue conduct’ which happens
‘on a handful of occasions each decade’.>*® Fourth, access to arbitration would be possible through the new multi-
employer low-paid bargaining stream to ensure the scheme delivered effective bargaining.549

The FW Act provides for workplace determinations related to industrial action in Part 2-5, Division 3, low-paid
workplace determinations in Part 2-5 Division 2 and workplace determinations related to bargaining, following the
making of a ‘serious breach declaration’ in Part 2-5, Division 4.

The ACTU and many unions called for an expansion of FWA'’s capacity to arbitrate bargaining disputes in circumstances
where, for example, vulnerable workers are involved, the parties are bargaining for their first agreement, an employer
is ‘surface bargaining’, or negotiations are protracted and there is no reasonable prospect of reaching agreement.550 A
number of unions observed that currently employers can inflict damage on the economy via a lockout to achieve an
arbitrated outcome in bargaining when they perceive an advantage in doing so. Unions felt this would lead to
arbitration on the employer’s terms.>>* Other parties, such as the Australian Road Transport Industrial Organisation®?,
the Australian Shipowners Association”® and Farstad®™, also favoured an expansion of FWA’s arbitration capacity.>*®

Forsyth and Stewart suggested a less ‘fault’ based approach and focus on whether or not further negotiations between
parties are likely to be productive. They suggested ‘first contract’ arbitration as a starting point for this.”*® The WA
Government proposed a role for a strong and independent umpire to resolve prolonged and intractable bargaining
disputes, including where appropriate by arbitration.>”’
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The Ai Group opposed any expansion of FWA'’s powers to arbitrate, noting that an outcome should not be arbitrated if
agreement is not reached.>*® The Minerals Council of Australia submitted that arbitration must be a last resort and then
only where there is a national interest test.>*

There are three common features to the circumstances in which the FW Act allows for arbitration of bargaining
disputes. First, in all circumstances the threshold for access to arbitration is very high. Second, each circumstance in
some way aims to protect the integrity of the bargaining process by ensuring it cannot be circumvented through
disproportionate economic pressure or structural impediments. Third, in each circumstance there is a public interest
consideration that justifies FWA’s arbitration powers.560 Alongside this very clear position that arbitration is to be the
exception rather than the rule is a bargaining framework that, while strongly promoting agreement making, expressly
does not require parties to make concessions or reach agreement.561 Accordingly, we are reluctant to recommend a
general expansion of compulsory arbitration powers unless we can identify a circumstance in which the bargaining
system is failing and it is in the public interest to address this failure.

Some have submitted that the bargaining system is failing, as it does not adequately address surface bargaining or
protracted negotiations. However, the capacity of the good faith bargaining provisions in this regard has not yet been
fully tested. Difficult disputes have been resolved using the FW Act bargaining framework. Further, three ‘intractable’
disputes—namely Cochlear, Endeavour Coal and BMA—are presently or have recently been the subject of bargaining
proceedings before FWA. It is not yet clear whether bargaining orders from FWA will improve the prospects of
agreement in these disputes.

The role of serious breach declarations and low-paid authorisations in addressing bargaining problems has not yet been
fully explored. There have been no serious breach declarations in the first two years of operation of the FW Act. This
probably reflects its short period of operation and the still emerging jurisprudence about what matters a bargaining
order can address. However, it is also not surprising because—in accordance with the policy intention—the bar for
reaching arbitration under these provisions is high.

Some submissions urged the Panel to give employees bargaining for their first collective agreement access to
arbitration when an impasse is reached.*®® We were referred to systems of first contract arbitration that operate in
most Canadian provinces.*®® A major difference between collective bargaining in Canada and in Australia is that we
have a low-paid bargaining stream, which enables employees who have not been able to secure collective agreements
to engage in multi-employer bargaining with the availability of arbitration should impasses occur. In the fullness of
time, Australia may consider adopting one or more variants from the first contract arbitration models in Canada, but at
present we should not take this step unless the low-paid bargaining stream is found wanting. The Panel is also of the
view that the time is not opportune to recommend arbitration to secure agreements in all first contract situations
above and beyond low-paid workers. In our opinion, the good faith bargaining rules should be given more time to
evolve to determine whether first contract situations in Australia are failing to result in collective agreements.

Accordingly, we are not inclined to recommend providing any additional avenues for arbitration, with the exception of
greenfields agreements, which we deal with separately in 6.5.
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FWA assistance with bargaining

As noted above, Forward with Fairness envisaged that FWA would play a voluntary conciliation or arbitration role to
assist bargaining.564 The second reading speech indicated that FWA could exercise broad conciliation powers at the
request of one of the parties, and where the parties agree, to make a binding determination on matters in dispute.565

%8 Some

The Victorian Government submitted that FWA should play a greater role in preventing bargaining disputes.
submitted that compulsory conciliation could play an important role.>®” On the other hand, the Minerals Council of
Australia submitted that the FW Act should not create an environment that relies upon, or presumes, the invocation of

compulsory conciliation.>®®

Although we are reluctant to expand compulsory arbitration, we consider that FWA can play a more proactive role in
bargaining disputes to the benefit of both employees and employers. The recent disputes involving nurses in Victoria®®®
and Asciano and the MUA®® are two examples where in exercising its dispute resolution powers FWA has helped to
resolve seemingly intractable disputes.

Section 240 of the FW Act already provides FWA with considerable latitude to actively assist in a bargaining dispute.
Section 595 sets out FWA'’s general powers to deal with disputes and provides that FWA may mediate, conciliate, make
a recommendation or express an opinion. Section 595 also provides that, in dealing with a dispute, FWA may exercise
any powers under Subdivision B, Division 3 of Part 5.1. These powers include the capacity for FWA to inform itself about
the dispute in a way it considers appropriate, including, for example, by requiring a person to attend the conference;
requiring a person to provide copies of documents, records or other information; taking evidence; or holding a

hearing.>”* FWA may also direct a person to attend a conference at a specified time and place.572

Between 1 July 2010 and 31 March 2012, FWA received 472 applications under s. 240 and decided to deal with the
dispute, by conducting some form of dispute resolution, in 371 cases.”” Accordingly, the s. 240 process is the most
widely used of all the measures under the FW Act directed at facilitating bargaining and agreement making. Presently,
FWA has the power to deal with a bargaining dispute under s. 240 only if a party applies to FWA.>"* Further, unless the
dispute is about a single enterprise agreement or an agreement where a low-paid authorisation is in place, FWA can
only deal with it with the agreement of all bargaining representatives. The capacity for FWA to call parties in dispute
before it and to exercise its dispute resolution function is a clear omission in the legislative scheme and one that could
be easily addressed. FWA’s existing powers, as set out above, should apply to this new function.

Recommendation 22: The Panel recommends the FW Act be amended to include a new provision after s. 240 which
expressly empowers FWA to intervene on its own motion where it considers that conciliation could assist in
resolving a bargaining dispute, including in respect of a greenfields agreement.

%64 FWF, p. 16.
%% gRs.
%6 victorian Government, p. 38.
%7 shipping Australia, pp. 2-3; CCIWA, p. 29; Farstad, p. 5; Australian Public Transport Industrial Association, p. 9.
568
MCA, p. 22.
%89 «victorian nurses retain nurse: patient ratios after long bargaining campaign’, Workplace Express, 16 March 2012.
570 <asciano and MUA announce final agreement on Patrick container terminals EA’, joint Asciano and MUA media release, 19 April 2012.
571
FW Act, s. 590.
72 P Act, 5. 592(1).
578 Fair Work Australia, Quarterly Report, Report to the Minister, Jul-Sep 2010, Sep-Dec 2010, Jan-Mar 2011, Apr-Jun 2011, Jul-Sep 2011, Oct-Dec 2011, Jan—
Mar 2012.
™ FW Act, 5. 240(1).
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6.3.8  Low-paid and other multi-employer bargaining

A clear policy objective of the FW Act was to promote bargaining at the individual enterprise level. The DEEWR
submission confirms the expectation that ‘[iJn most cases a single-enterprise agreement under the new system will be
made between a single employer and some or all of its employees’.>” Notwithstanding the primacy given to
‘enterprise’ bargaining, the policy indicated that bargaining involving more than one employer, or ‘multi-employer
bargaining’, was intended to be an element of the system in three circumstances.

The first circumstance is when an ‘enterprise’ extends beyond an individual employer.576 The FW Act permits employers
who are engaged in a joint venture or common enterprise and employers who are related bodies corporate to bargain
as a single enterprise.””’ For example, a number of individual companies in a corporate group could bargain together.
Beyond this, a ministerial declaration and order from FWA is required to authorise this practice.>”® Employers in this
category are subject to good faith bargaining obligations and industrial action provisions.

The second is in respect of ‘low paid employees or employees who have not historically had access to the benefits of
collective bargaining’; for example, in the community sector.””® The objective was to facilitate the productivity and
other benefits of bargaining for employers and employees who are unable to bargain unaided.*® The FW Act gives
effect to this policy in Part 2-4, Division 9. FWA may make a low-paid authorisation®®!, which enables access to
bargaining orders (unlike ordinary multi-employer bargaining).?®* FWA has additional powers to facilitate low-paid
bargaining, including by providing assistance on its own initiative and directing third parties to attend conferences.”®

The third is via voluntary multi-employer bargaining. Forward with Fairness provided that ‘[w]here more than one
employer and their employees or unions with coverage in the workplaces voluntarily agree to collectively bargain
together for a single agreement they will be free to do 50" The FW Act provided for this by removing the Work
Choices precondition of obtaining a public interest authorisation before such bargaining could oceur.”® This multi-
employer bargaining is available to all employers. However, bargaining orders and protected industrial action are not

available.

A number of unions said that the FW Act should facilitate multi-employer bargaining more than it currently does,
including through allowing protected industrial action in respect of such agreements®®®, or that the processes for
making and approving such agreements should be improved.*®” In contrast, the Ai Group submitted that multi-
employer enterprise agreements should be abolished and protected industrial action should not be permitted in the

single interest bargaining stream.*®

Unions also submitted that the low-paid bargaining stream is not effective in facilitating bargaining for low-paid
employees.589 Some parties observed that the provisions to date have not been widely utilised and it is therefore
difficult to gauge their effectiveness. They criticised FWA'’s exclusion, in its first low paid authorisation, of employers

575 DEEWR submission to the FW Bill inquiry, p. 19.

578 FWF, p. 13. See also DEEWR submission to the FW Bill inquiry, p. 20.

ST FW Acts. 172(5).

ST8 W Act, Part 2-4, Division 10.

579 FWF, p. 14. See also EM, p. 157.

%8 DEEWR submission to the FW Bill inquiry, pp. 29-30. See further Appendix B.
SSLEW Act, s5. 242, 243,

%82 Fyy Act, . 230(2)(d).

83 EW Act, 5. 246.

%84 FWF, p. 13.

%85 Work Choices 331-332.

%8 AEU, p. 7; ASU, pp. 21-23; ANF, pp. 5-6; MEAA, pp. 11-12; AMWU, pp. 9-10; NUW, p. 14; ANF, pp. 6-7.
%87 ASU, pp. 22-23.

%88 pi Group, pp. 18, 75.

%89 AWuU, p. 7; United Voice, pp. 23-24.
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who already had an agreement in place.590 United Voice suggested the development and implementation of industry

councils in relevant industries as an alternative approach.591

The Council of Small Business Australia (COSBOA) expressed the view that the current application of the Australian
Nursing Federation (ANF) for a low-paid authorisation is inconsistent with the intent of the legislation, as the relevant
employees should not be considered low paid.592 CCIWA suggested a definition of low-paid be inserted in the FW Act,
along with other amendments.”*® The HR Nicholls Society suggests that it is inappropriate to impose bargaining and
arbitration in areas that should be the reserve of minimum standards.”®* The Ai Group also opposed arbitration in the
low-paid bargaining stream.*®

The evolution of industrial relations over the last 20 years has involved a shift away from industry-level agreements and
determinations through the award system towards agreement making at the enterprise level. The FW Act continues the
emphasis on enterprise-level bargaining and agreement making. It actively facilitates multi-employer bargaining only
when there is a clear policy basis for doing so. Consistent with this policy, multi-employer agreements make up only 1
per cent of agreements made under the FW Act.

Data in Appendix E demonstrates the incidence of multi-employer agreements under the FW Act. The industry most
likely to make a multi-employer agreement is Health care and social assistance, and the next most likely is Education
and training. Together they account for 44.8 per cent of multi-employer agreements, covering 76.4 per cent of
employees. While multi-employer agreements are relatively rare overall, their concentration in these industries
suggests that they are a useful feature of the bargaining system where appropriate.

To date under the FW Act there have been only four applications for a low-paid authorisation and one low-paid
authorisation determination relating to two applications.596 A major concern of United Voice, an applicant in the matter
in which a low-paid authorisation has been issued, is that the authorisation excluded employers who had already had
an enterprise agreement.**” While we note these submissions, we consider that the low-paid bargaining provisions are
very much in their infancy and it is not yet possible to assess their effectiveness in meeting their objectives. In respect
of the issue raised by United Voice, we note that FWA has discretion as to whether to include employers to which
agreements have already applied. It has foreshadowed that ‘there may be other cases in which a different approach

could be followed consistent with the legislative provisions’.>®

The effect of many of the other proposals relating to multi-employer bargaining generally would be to introduce
elements of compulsion beyond that which is mandated in the policy framework for the FW Act. The Panel is not
convinced that a case for change has been made out.

6.3.9 Impact of good faith bargaining and associated provisions

General impact

The good faith bargaining and associated provisions aim to address the absence of a positive obligation to bargain
under the previous legislation. The material set out in 6.3 of the Report demonstrates that the provisions have largely
been effective in meeting their objective. This has resulted in an increase in collective agreement making. In July 2009,

5% ANF, pp. 9-10; Forsyth and Stewart, pp. 18-19; see United Voice, AWUE Queensland [2011] FWAFB 2633.

%1 Ynited Voice, p. 24.

%92 COSBOA, Attachment 2, p. 16.

%98 CCIWA, pp. 18, 94.

%% 1R Nicholls Society Part C, p. 6.

%% Ai Group, pp. 18, 75.

%% Fair Work Australia, Annual report 2009-10 and Annual report 2010-11; Fair Work Australia, Quarterly Report, Report to the Minister, Jul-Sep 2011 and
Oct-Dec 2011; United Voice, AWUE Queensland [2011] FWAFB 2633.

%7 United Voice, p. 24.

%% [2011] FWAFB 2633, [38].

Page | 151



at the commencement of the FW Act, there were 22,371 current agreements covering almost 2.05 million employees.
As at 30 September 2011 there were 22,769 agreements covering 2.42 million employees.*

Interestingly, as we have noted above, orders relating to the good faith bargaining and associated provisions have been
used in only a very small proportion of bargaining processes. Table 6.5 demonstrates the extent of FWA intervention in
bargaining by making determinations, authorisations or orders under the good faith bargaining and associated
provisions.

The number of agreements approved does not reflect all instances of bargaining, assuming that some parties do not
reach agreement; however, it is the best available indicator. It is likely that in some cases multiple orders have been
made in respect of bargaining for one agreement. Even with these limitations, and taking each determination,
authorisation or order reflected in Table 6.5 as applying to a separate agreement, orders relating to the good faith
bargaining provisions have had a direct impact on less than 1 per cent of all agreements. While the evidence set out
above suggests these provisions have had an indirect positive influence on bargaining, it is not possible to measure its
extent.

Table 6.5—FWA intervention in bargaining

Percentage of agreements

Process affected

Agreements approved 18,315 -
x:ijc;rity support determinations 80 0.44%
Bargaining orders made 35 0.19%
Scope orders made 17 0.09%
Low-paid authorisations made 1 0.01%
Serious breach declarations made 0 0.00%
TOTAL 133 0.73%

Source: Agreements approved — DEEWR Workplace Agreements Database. No. Applications, Orders and Determinations - FWA annual and quarterly
reports, and FWA advice, from 1 July 2009 to 31 March 2012.

Note: In addition to these instances of compulsory intervention by FWA, FWA also conducted dispute resolution in 371 matters between 1 July 2010
and 31 March 2012 (see 6.3.7).

On the evidence available, direct compliance costs to employers and employees have arisen from good faith bargaining
and associated orders in only a very small number of cases. Where this occurs, however, the costs associated with
participating in a proceeding to determination are likely to be significant and will have a greater impact on smaller
employers and unions with less access to the resources required to do so. The relative benefit that accrues when orders
have enabled disputes to be resolved and agreements made flows beyond the immediate parties to the broader
community.

Impact on employers
For the small proportion of unwilling employers who have been compelled to bargain through these provisions, the FW
Act is likely to have imposed costs that previously they would not have incurred, including, as noted above, the costs of

%% pata derived from DEEWR’s Workplace Agreements Database; Fair Work Act Review discussion paper, p. 13; DEEWR, Trends, September quarter 2011. See
also Chapter 4.3.
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defending proceedings and costs associated with bargaining itself. No stakeholder sought to quantify these costs. It is
not possible to know to what extent these costs have been offset or negated—for example, as a result of a particular
employer no longer administering a large number of individual statutory agreements. While it is likely that entering an
enterprise agreement has in some cases increased labour costs for employers, in other cases it is likely to have resulted
in efficiency and other benefits for employers.

The impact of the provisions is likely to differ in light of different employer characteristics, such as the size of the
relevant business, the different bargaining issues raised, the particular labour requirements of the employer and the
availability of that labour.

Good faith bargaining requirements also apply to the conduct of unions and other employee bargaining
representatives. This is a benefit for employers, who have recourse to orders to address bargaining behaviour contrary
to the good faith bargaining requirements. It is likely that the mere availability of this remedy has had an indirect
impact on union bargaining conduct.

The FW Act allows employees to be represented by their union in bargaining if they wish. There is a lower proportion of
non-union agreements under the FW Act than under Work Choices. Requiring an employer to bargain with a union
representative may have contributed to this, although the Panel notes that the proportion of non-union agreements
under the FW Act is significantly higher than under both the WR Act and the IR Act post-1993. A comparison of union
and non-union agreements is made at 6.3.6.

Impact on employees

The FW Act has extended the benefits of collective agreements to approximately an additional 440,000 employees.600 It

has provided employees with a greater voice in the bargaining process by facilitating collective bargaining when a
majority of employees wish to do so and by allowing employees to be effectively represented by their union.

The promotion of collective bargaining in good faith is a core objective of the FW Act. In essence, it is designed to
rectify the imbalance in the previous legislative schemes by empowering employees to bargain collectively. The costs
that ensue to a small number of employers who previously refused to collectively bargain with their employees is
outweighed by the benefits to employees of a system that actively promotes the uptake of collective agreements.

6.4 Agreement type, content and approval

6.4.1 Agreement types

Under previous schemes, there was a distinction between union and non-union collective agreements, which resulted
in disputes over the type of agreement to be negotiated. This inhibited the making of agreements and in some cases led
to industrial action. The decision to create a single stream of agreements between employers and employees was
intended to remove the capacity for disputes over the type of agreement parties should enter into, and also allow an
agreement to be made even if the union did not support or recommend it The Implementation Plan made it clear
that agreements could be made with no union input or involvement if there were no union members at a workplace or
if employees did not wish to be represented by a union.**?

8% pata derived from DEEWR’s workplace agreements database as at 31 December 2011; see also Fair Work Act Review Discussion Paper, p. 13.
601 DEEWR submission to the FW Bill inquiry, pp. 19, 37; EM, p. xxxi.
892 FWFIP, pp. 13-14.
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Under the FW Act, enterprise agreements may or may not cover a union. An enterprise agreement can cover a union in
circumstances where that union is a bargaining representative for a proposed enterprise agreement and has applied to
FWA to be covered by the enterprise agreement.®”

A number of employer organisations urged a return to the union and non-union agreement streams, thereby allowing
an employer to choose to exclude a union from agreement coverage.604 The Ai Group submitted that a union should
only be entitled to be covered by an agreement where the parties have agreed to it, arguing that it is not appropriate
that a union with only one relevant member be covered by an agreement.605

We have considered the argument that union bargaining representatives for an enterprise agreement should not be
entitled to be covered by the agreement. We were not directed to any evidence that allowing a union bargaining
representative to be covered by an enterprise agreement has been problematic. The two case studies in the Ai Group’s
submission did not demonstrate any problem arising from a union being covered by an enterprise agreement. Rather,
the case studies related to applications for bargaining orders prior to the relevant agreements being approved. 806 The
legal consequences of a union being covered by an agreement are limited to ensuring that agreement content under s.
172(1)(b) is permitted; providing rights to terminate the agreement; and prohibiting organising and engaging in
industrial action until 30 days before the nominal expiry date of the agreement. We have identified a very small
number of cases where a union’s eligibility to be covered by an agreement has been disputed. These disputes have
arisen at the approval stage of agreement making and have not prevented the agreements being made or approved.607

At 6.3.6 we examined the incidence of union and non-union agreements under each of the four industrial relations
regimes examined in this Report. This data demonstrated that the incidence of non-union agreements peaked under
Work Choices, which we do not consider surprising given the limits on union representation under that system.
However, the data also demonstrates that more non-union agreements have been made under the FW Act, covering
more employees, than under either the WR Act or the IR Act post-1993. As noted above, the FW Act was expressly
intended to allow employees to be represented by their union in bargaining and agreement making. The change in
proportion of union agreements between Work Choices and the FW Act may in part reflect the change to a single
stream of agreements, along with changes to the rights of employees to be represented by a union in bargaining.
Viewed in the context of the two prior regimes, we concluded above that, in addressing the problems associated with
Work Choices, the FW Act has not disproportionately or unduly increased the role of unions in agreement making in
comparison with previous regimes.

6.4.2 Breadth of agreement content

To address complex and prescriptive regulation under Work Choices, including about agreement content, which
hindered agreement making and increased agreement making outside the statutory scheme, Forward with Fairness
foreshadowed that the FW Act would ‘remove the ... onerous, complex and legalistic restrictions on agreement
content’ that had been introduced under Work Choices and allow bargaining participants to ‘be free to reach
agreement on whatever matters suit them’. The policy objective was that parties who bargained in good faith and could
reach agreement would be free to do so ‘without the need for government intervention or to comply with complex
procedural rules and requirements’. The intention was to remove the need for parties ‘to resort to side agreements and
other deals to set out their arrangements’.®”® In her speech to the National Press Club, the then Deputy Prime Minister
indicated that such matters should properly relate to work, and that matters relating to managerial prerogative such as

893 FW Act, s. 183.
804 see, for example, ACCI submission, [8.87]-[8.89], [8.92], recommendation 8.1.
895 Aj Group, pp. 66-67. See AMWU supplementary, p. 4 in response.
% Aj Group, pp. 66-67.
807 see, for example, John Holland Pty Ltd (NSW/ACT) [2009] FWA 1774; Conspect Construction Pty Ltd T/A Perth Precast [2012] FWA 216; RotoMetrics Australia
Pty Ltd T/A RotoMetrics v AMWU and others [2011] FWAFB 7214.
8% FWF, pp. 14-15. See also EM, p. xxxv.
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‘decisions about closing an unprofitable plant or using a preferred supplier’ would not be included in enterprise
agreements, as had always been the case.*® The DEEWR submission outlined the basis of the ‘matters pertaining
formula, which was ultimately included in the FW Act 5

’

Section 172(1) of the FW Act provides that enterprise agreements can be made about:

e Mmatters pertaining to the relationship between an employer that will be covered by the agreement and that
employer’s employees who will be covered by the agreement

e Mmatters pertaining to the relationship between the employer or employers, and the employee organisation or
employee organisations, that will be covered by the agreement

e deductions from wages for any purpose authorised by an employee who will be covered by the agreement

e how the agreement will operate.

The FW Act prohibits the inclusion in agreements of ‘unlawful terms’. These are discriminatory terms, objectionable
terms, and certain other terms dealing with unfair dismissal, industrial action and right of entry that are inconsistent
with the provisions of the FW Act about these matters.®*" Further, a term of an agreement has no effect to the extent
that it is not a term about a permitted matter. However, the inclusion of such a term does not prevent the agreement

from being an enterprise agreement®or from being approved.®*®

Many submissions about agreement content were made, and in the following section we address the significant
examples.

Many employers submitted that the scope of agreement content under the FW Act is unduly wide and constitutes an
undesirable impost on managerial decision making. Some employers called for a return to the matters pertaining to the
employment relationship formula, consistent with the High Court’s Electrolux decision, and the removal of the capacity
to include matters pertaining to the employer’s relationship with the union.®** Some also called for the reintroduction
of the Work Choices mechanisms for listing exceptions to otherwise permissible content or prescribing ‘unlawful

terms’.%*®

Some unions supported the current scope of permissible agreement content.® Many other unions submitted that the
scope of agreement content is too restrictive and should be broadened.®"” A number of unions submitted that
agreements should be able to cover all legitimate employee interests, including social and economic matters with a
direct impact on workers generally.618 Some referred to ILO standards or productivity arguments to support this
assertion.®™

Employers argued that agreement content that restricts the use of contractors or labour hire inhibits flexibility and
constitutes an undue restriction on management of the business.®*® Unions argue that such clauses are aimed at
creating job security for permanent and casual employees.621 Employers also variously opposed content relating to a
union’s capacity to represent employees (such as additional rights of entry), be involved in workplace decision making

or promote union membership.622 The AMWU suggested this ignores the role that union representatives play—for

809 pcs,

610 DEEWR submission to the FW Bill inquiry, pp. 24, 25.

1 F Act, ss. 12, 186(4), 194-195.

812 Fyy Act, ss. 253(1)(a), 253(2).

813 Ew Act, Part 2—4, Division 4, Subdivision B.

614 see, for example, Ai Group, p. 16, 62-3; BHP, pp. 4-5, AMMA, p. 12; CCIWA, pp. 12, 49; ASA, p. 12.

815 ACCI, pp. 14, 106; POAGS, p. 7; CCIWA, pp. 9, 44; Qantas, pp. 2—4.

826 ANF, p. 5; MUA, p. 5; PFA, p. 2; SDA, pp. 6-7.

817 AIMPE, p. 2; CFMEU C&G Supplementary, pp. 2-3; HSU, p. 9.

818 ACTU, pp. 42-43, 57; AEU, p. 7; ASU, p. 19; TCFUA, pp. 13-14.

819 ACTU, p. 57; AMWU, pp. 6-7, 9; CFMEU supplementary, p. 4 . See also Ai Group supplementary, p. 23. See also CCIQ supplementary, p. 8.
620 AMMA, pp. 12, 78; ACCI, p. 14; Woodside, pp. 13-14; Business SA, p. 9.

621 Unions NSW, pp. 11-12.

622 ACCI, p. 14; Ai Group, pp 40-42; Al Group Supp, p. 47; AMMA, pp. 12, 15; Business SA, p. 9.; BCA, pp. 41-2, 48; CCIWA, pp. 12, 57; MBA, p. 84; MCA, p. 22.
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example, in consultation and dispute resolution procedures.®

to statutory right of entry in agreements to be lifted.®**

Some unions argued for restrictions on improvements

Provisions about an employer’s contracting out of work and an employee’s capacity to be represented by a union in the
workplace have been a feature of industrial instruments, with the exception of instruments made under Work Choices,
since early last century. Arguments about whether these are ‘matters pertaining’ to the employment relationship or
whether they should be the exclusive domain of ‘managerial prerogative’ have been going on for equally as long.®*®
Without revisiting every decided case on these issues, it is worth reviewing some of the key authorities, if only to
demonstrate that the issues of agreement content which we are considering today are by no means new.

Early cases

In the 1919 case of Archer, the High Court considered whether claims for union rights of entry and prohibitions or
conditions on contracting out work were about matters pertaining. The claims were opposed by employers then, as
they are today, because ‘the granting of them would bring about an interference with the way in which employers shall
carry on their business’ and ‘none of the claims have anything to do with the conditions of employment’.*®® The High
Court found in favour of the union.®*’ Justice Higgins characterised the right of entry claim as enabling an employee’s
union to check compliance with any agreement or award, and observed, regarding the contracting claim, the ‘vital
importance to the members of the union that an employer shall not have facilities for evading the award rates and

conditions’ %%

Almost 50 years later, in Ex Parte Cocks, the High Court came to the opposite conclusion about a prohibition on
contracting.629 Chief Justice Barwick, Justice Taylor and Justice Owen had ‘great difficulty with the proposition that an
alternative course which is lawfully open to an employer and which the Commission has no independent power to
forbid or regulate, may be forbidden or regulated merely because it is in the interests of employees in the industry that

this should be done, or merely because it is an undesirable practice’.*®

In the 1978 case of Ex Parte Moore the High Court again considered whether it was possible to include a restriction on
contracting out in an award.®*" Justice Gibbs considered that Ex Parte Cocks was distinguishable, as the claim in
question was not an outright prohibition.632 Justice Jacobs, with Justice Stephen concurring, observed that if the
relevant claim could not be included companies could avoid award conditions for activities that were in substance their

own.*®

In the 1987 case of Re Cram, the High Court observed that a dispute about manning levels ‘affects the volume of work
to be performed by each employee and the conditions in which he performs his work’ and, in respect of recruitment
modes, ‘the competence and reliability of the workforces has a direct impact on the conditions of work’. The court
considered that ‘employees, as well as management, have a legitimate interest in both these matters’ and rejected the

suggestion ‘that managerial decisions stand wholly outside the area of industrial disputes and industrial matters’.%*

628 AMWU supplementary, p. 5.

624 ACTU, p. 57; NUW, p. 17; SDA, p. 80.

825 For most of this period, the prerequisite for inclusion of such matters in awards was whether they could properly found a dispute about “industrial matters’.
Industrial matters were defined to mean ‘all matters pertaining to the relations of employers and employees’: Conciliation and Arbitration Act 1904, s. 4.

626 The Federated Clothing Trades of the Commonwealth of Australia v Archer and Ors (1919) 27 CLR 207, 210-211.

827 per |saacs, Higgins, Powers, and Rich JJ.

628 (1919) 27 CLR 207, 216-217, per Higgins J.

629 R v The Judges of the Commonwealth Industrial Court and Ors; Ex Parte Cocks and Ors (1968) 121 CLR 313, Per Barwick CJ, Kitto, Taylor, Menzies, Windeyer
and Owen JJ.

6% (1968) 121 CLR 313, 319-320, per Barwick CJ, Taylor and Owen JJ.

831 R V Moore and Ors; Ex Parte Federated Miscellaneous Workers’ Union of Australia (1978) 140 CLR 470, Per Gibbs, Jacobs and Stephen JJ.

6%2(1978) 140 CLR 470, 473, per Gibbs, J.

6%%(1978) 140 CLR 470, 47477-478, per Jacobs J.

6% Re Cram, Ex Parte NSW Colliery Proprietors Association Ltd, (1987) 163 CLR 117, 135-136.
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In the 1994 case of Re Alcan, the High Court considered whether a claim for deduction by an employer of union dues
was an industrial matter. Confirming the earlier decision of R v Portus, the court held that in order for a matter to
pertain to the relations of employers and employees it must affect them in their capacity as such.®®® The court rejected
a claim about deduction of union dues, as it pertained to the relationship between the employer and its employees as
‘union members’, not as employees.®*®

Electrolux and post-Electrolux

Many employers have submitted that agreement content rules should be consistent with the 2004 High Court decision
in Electrolux.®" Electrolux confirmed that the ‘matters pertaining’ formulation had application to the content of
certified agreements under the WR Act. The approach to ‘matters pertaining’ which the court applied in Electrolux was
that confirmed in Re Alcan, namely that the matter must pertain to the relevant employers and employees in their
capacity as such.?® Following Electrolux there were many decisions considering the validity of a variety of proposed
agreement clauses, including those relating to union rights and contracting.

The AIRC decision in Schefenacker was something of a test case in which the Full Bench considered whether a range of
clauses in a number of proposed agreements were about matters pertaining to the requisite employment
relationship.®® The Schefenacker Full Bench found that a number of union facilitation provisions were matters
pertaining, including trade union training leave®®, union delegates clauses® and right of entry for the purpose of
ensuring observance of the agreement.642 However, they found that right of entry for ‘legitimate union business’ could
be used for extraneous purposes and was not limited to matters pertaining.>** They also found provisions regulating
labour hire were matters pertaining, notwithstanding that they ‘may be construed as a partial prohibition on the use of
labour hire employees’, as they were designed to increase permanent employment and concerned the employment
security of the employees covered by the agreement.644 Less than three months earlier, the Federal Court in
Westfarmers had found that a clause restricting use of contractors was not a matter pertaining.**® The difference in the
two approaches was reconciled in TWU v Australian Air Express on the basis that Westfarmers identified a line, which is
‘not always easy to draw’, whereby prohibitions on the right to use contractors were not permissible, but provisions
regulating their conditions were permissible.®*®

Work Choices

Prior to the commencement of Work Choices, Schefenacker represented the accepted state of the law on matters
pertaining for agreement making. There was significant scope for agreements to include terms dealing with contracting,
labour hire, manning levels, union right of entry and other union facilitation clauses. However, the difficulties in
applying the ‘matters pertaining’ principle meant that there was often uncertainty about the validity or otherwise of a
particular clause and which side of the ‘line’ it fell.** Work Choices addressed this uncertainty by introducing strict
prohibitions on the inclusion of a range of content in agreements. ‘Prohibited content’ included matters that did not

5% Re Alcan, Australia Ltd and ors; Ex Parte Federation of Industrial, Manufacturing and Engineering Employees, (1994) 181 CLR 96, p. 106-07, citing R v Portus,
Ex Parte Australia and New Zealand Banking Group Ltd, (1972) CLR 353.

8% ibid., p. 107.

837 Electrolux Home Products Pty Ltd v Australian Workers Union (2004) 133 IR 49; [2004] HCA 40.

5% see, for example, per J McHugh, [80].

8%9 Re Rural City of Murray Bridge Nursing Employees, ANF (Aged Care)—Enterprise Agreement 2004; Re Schefenacker Vision Systems Australia Pty Ltd, AWU,
AMWU Certified Agreement 2004 (2005) 142 IR 289; [2004] AIRC 1064.

640 (2005) 142 IR 289, [88]-[90], citing Re K L Ballantyne & National Union of Workers (Laverton Site) Agreement 2004 [PR952656] and Westfarmers Premier
Coal Ltd v AMWU (No 2) [2004] FCA 1737

641 2005) 142 IR 289, [127]-[132]; See also Westfarmers Premier Coal Ltd v AMWU (No 2) [2004] FCA 1737; (2004) 138 IR 362.

642 (2005) 142 IR 289, [93]-[94].

643 (2005) 142 IR 289, [119]-[124].

644 (2005) 142 IR 289, [83].

845 \Westfarmers Premier Coal Ltd v AMWU (No 2) [2004] FCA 1737; (2004) 138 IR 362, pp. 389-90.

646 pRO59284 [2005] AIRC 566 (24 June 2005), per Harrison SDP and Smith C, SDP Hamberger dissenting [48].

847 See J Harrison, ‘Federal collective bargaining after Electrolux’, Federal Law Review, vol. 34, no. 1, 2006, p. 45.
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pertain to the relevant employment relationship, as well as a wide range of content that had previously been found to
be matters pertaining, such as contracting, labour hire and union representation rights.

A common practice, which began after the Electrolux decision due to uncertainty about permissible content and
‘became almost compulsory’ after the enactment of prohibited content rules under Work Choices, was for unions to
concurrently negotiate a formal agreement to be certified by the AIRC and a side agreement or deed containing
matters that could not be included in registered agreements.**® Stewart and Riley have described the legal and practical
difficulties that arose as a result of this practice. They also observe that the prohibited content restrictions ‘caused
significant difficulties for employers due to the uncertainty of what is prohibited’ and due to the difficulties and delays
associated with obtaining a pre-lodgment assessment of agreements.649 Accordingly, the restrictions on permissible
agreement content did not necessarily make it clearer to parties what matters fell within or outside the rules and did
not prevent parties from reaching agreement about the matters it sought to prohibit.

Fair Work Act

As described previously, the FW Act reintroduced the ‘matters pertaining’ formulation for agreement content. The EM
indicates that the substantial jurisprudence about matters pertaining which preceded Work Choices was intended to
apply to s. 172(1)(a) of the FW Act.®* The EM goes on to provide some examples of agreement terms that would be
intended to be matters pertaining, which in the Panel’s view are consistent with the case law.

The FW Act also permits additional terms, pursuant to s. 172(1)(b), that relate to a union’s ‘legitimate role in
representing the employees to be covered by the agreement’.651 The EM observes that a matter may fall within both s.
172(1)(a) and s. 172(1)(b).%** The intention of this additional category was to reduce some of the uncertainty that arose
as to whether terms relating to union facilitation could legitimately be included in agreements under the traditional
‘matters pertaining’ formula.®®® An advantage of this approach is that it removes the incentive for regulation of such
matters through ‘side deals’ such as occurred after Electrolux and post-Work Choices, as just described.

Impact of new agreement content rules

Table 6.6—Comparison of contractor and union clauses in agreements

Condition and years recorded Pre-Work Choices FW Act

Agts Emps Agts Emps
Restriction on contractors (1997-2006, 2009-11)** 23.10% 11.50% 4.80% 8.60%
Union fees deducted (1997-2006, 2009-11) 15.40% | 23.07% 10.85% | 20.86%
Union right of entry (1997-2006, 2009-11) 46.03% | 38.71% 9.99% | 21.69%
Delegates—Ileave for union training (1997-99, 2010-11) 25.96% 33.17% 34.72% 46.26%

Notes: Percentages are calculated based on lodgments/approvals for only the years in which the condition was recorded.
** Coding framework definitions have changed over time. The 2006 definition differs from the 2011 definition.

Table 6.6 compares the incidence of particular contractor and union facilitation clauses in agreements made in the
period prior to the enactment of Work Choices as well as under the FW Act. It demonstrates that, with the exception of

848 A Stewart & J Riley, ‘Working around Work Choices: collective bargaining and the common law’, (2007) 31(3) Melbourne University Law Review, vol. 31, no.
3, 2007, pp. 903, 908-909.

49 ibid. pp. 903, 910-911, citing ‘Employer fears on prohibited content slowing down bargaining, unions claim’, Workplace Express, 21 September 2006.

80 EM, p. 107.

1 EM, p. 109.

852 EM, p. 109.

858 DEEWR submission to the FW Bill inquiry, pp. 24-25.
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clauses providing for trade union training leave, such clauses are less common under FW Act agreements than in the
period prior to Work Choices. Certainly the FW Act agreement content provisions have not led to any significant
increase in these provisions than when they were last permitted in agreements, prior to Work Choices.

Employers drew our attention to decisions including Australian Industry Group v ADJ Contracting Pty Ltd®*, Dunlop

Foams®® and Asurco Contracting v CFMEU.*® These decisions involve a consideration of clauses relating to union
facilitation and engagement of contractors. In our view the clauses considered in these cases would have been likely to
fall within the matters pertaining formula prior to 2006. Similarly we were referred to the decision in Airport Fuel
Services Pty Ltd v TWU®, in which the clause in question provided that an employer had to ensure that any contractor
had an agreement with the Transport Workers Union (TWU). To this extent, the Full Bench considered it was not
permitted content. In reaching this conclusion, it applied the previous ‘matters pertaining’ jurisprudence and further
found it was not a matter pertaining to the relationship between the employer and the union. AMMA'’s submission
suggested that decisions such as those referred to above ‘demonstrate how much things have changed’.®®® It is true
that inclusion of such matters in agreements represents a change from the Work Choices period. However, it also
largely represents a return to agreement-content rules that developed over more than a century.

The capacity to reach agreement over a wider range of matters may lengthen the bargaining process in circumstances
where the parties are unable to agree over these additional matters. While the extent to which this has occurred is not
clear, the current bargaining between BMA and the CFMEU Mining and Energy Division represents an extreme
example. Bargaining for an agreement between those parties has been taking place for approximately 17 months.
its submission to the Review, BHP listed outstanding matters over which agreement had not been reached between its
subsidiary BMA and employees at its Bowen Basin mine, including many matters that would have been ‘prohibited
content’ under Work Choices.*® One union bargaining representative, the CFMEU Mining and Energy Division, recently
described the matters outstanding as ‘crucial conditions around safety, rosters, housing and equality for contractors’.®®*
It appears therefore that the outstanding matters include some that were previously prohibited (such as conditions for
contractors) and some that were not (such as rostering). Accordingly, the previously prohibited matters may be
contributing to the delay in finalising an agreement at BMA. These previously prohibited matters nonetheless may have
been the subject of a dispute over the content of a ‘side agreement’662 had the bargaining occurred under Work
Choices.

659
In

The matters that may or may not be included in an enterprise agreement have been hotly disputed in submissions to us
and in the media. In the view of the Panel, the matters pertaining formulation, which is the centrepiece of s. 172,
accords a fair balance between the prerogative of management to manage and the reasonable desires of employees to
jointly govern their terms and conditions of employment. Furthermore, the jurisprudence on this phrase is well known
to the parties, and any further refinements should be left to FWA and the courts. Similarly, we believe that the
permitted matters in s. 172 concerning the relationship between an employer and a union covered by the agreement
address some uncertainties that would otherwise exist as to the outer reach of matters pertaining, and are an
appropriate balance between the freedom of employers and the legitimate rights of employees to be represented in
the workplace. We do not recommend any changes to s. 172 of the FW Act.

654 [2011] FWAFB 6684.

855 pacific Brands Limited t/as Dunlop Foams [2009] FWAA 1118, 16 November 2009.

6% 2010] FWAFB 6684.

857 [2010] FWAFB 4457.

558 AMMA, p. 78.

859 ‘Bowen Basin ballot delayed as unions object; Norwich Park ceases production’, Workplace Express, 11 April 2012.

880 BHP, pp. 3-4.

861 CEMEU calls on BHP listen to Bowen Basin coal workers after another overwhelming ballot defeat’, 21 May 2012, http://cfmeu.com.au.
%62 See Appendix B.
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6.4.3 Opt-out clauses

‘Opt-out’ clauses in agreements allow employees to vote on an agreement and then elect not to be covered by it on an
individual basis. The FW Act does not directly provide for, nor directly prohibit, opt-out clauses. Many unions and
others called for a prohibition on opt-out clauses in agreements.®®®

This issue first arose upon an application for approval of the Newlands Coal Surface Operations Enterprise Agreement
2010. The agreement contained a coverage clause which provided that employees who would otherwise be covered by
the scope of the agreement could elect at any time in writing not to be covered by the agreement, in which case the
agreement would not cover that employee.

Commissioner Roe at first instance found that the FW Act did not permit opt-out clauses as:

e Agreements can only be made with employees who will, as opposed to may be covered.
e The FW Act makes no provision for optional coverage in ss. 52-54.

Only employees who will be covered can vote for and validly approve an agreement.

e There could not be ‘genuine’ agreement where some may opt out in future.

e The BOOT would not be satisfied, as an employee who opted out would not be better off than the award, with any
undertaking to this effect not readily enforceable.

The group could not be fairly chosen where some may opt out in future.

Further, Commissioner Roe considered an opt-out clause to be inconsistent with the objects of the FW Act and Part 2-4,
inconsistent with a long line of Australian authority that parties cannot contract out of awards, and inconsistent with
the absence of a statutory individual agreement mechanism in the FW Act %

On appeal, the Full Bench revoked the decision of Commissioner Roe and decided the application. They found that the
employees who made the agreement were covered at the relevant time and that whether or not those employees
remain covered cannot and need not be known, as the phrase ‘will be’ was not intended to identify those that would be
covered with absolute certainty. They considered that the opt-out provision did not detract from the genuine
agreement of the employees. They found that the BOOT test had been satisfied because employees could elect to
remain on conditions more beneficial than the award. The agreement was approved, subject to an undertaking that no
employee would be required as a condition of employment to opt out of the agreement.665

On appeal to the Federal Court, Justice Katzmann found that the agreement had been validly made, notwithstanding
that it excluded a class of employees from coverage and the identity of that class could not be known at the relevant
time. °®® However, she found that ‘a right to choose not to be covered is not a benefit or entitlement conferred by the
agreement’ but a ‘right to forfeit’ such benefits and that what the Full Bench described in finding that the agreement
passed the BOOT ‘was no benefit at all’. Further, she found that the Full Bench had failed to consider whether the
group of employees to be covered by the agreement was ‘geographically, operationally or organisationally distinct’ and
therefore had failed to exercise their jurisdiction.

The Full Bench subsequently reconsidered the approval of the agreement and, subject to an undertaking that
employees who opted out would be entitled to more than the award, approved the agreement.*’

Newlands Coal was followed in Re New Acland Coal®®®, with Vice President Lawler indicating that, while he was bound

to follow the Full Bench in Newlands Coal, he agreed with the decision of Commissioner Roe at first instance.

883 ETU, pp. 6-7; ASU, p. 20; APESMA, p. 9; AMWU, pp. 23-26; NSW Society of Labour Lawyers, p. 8.

864 Newlands Coal Pty Ltd [2010] FWA 4811

865 Newlands Coal v CFMEU [2010] FWAFB 7401, per Hamberger SDP and McCarthy DP, Blair C dissenting.
866 CEMEU v Deputy President Hamberger and ors [2011] FCA 719.

887 Newlands Coal Pty Ltd v Construction, Forestry, Mining and Energy Union [2011] FWAFB 7325.
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Newlands Coal was also considered in ALDI. Here, the agreements under consideration permitted ALDI to determine
their scope of operation and expressly provided for ALDI to engage employees ‘under different hours of work and pay
arrangements’.669 Commissioner McKenna found that the circumstances of the ALDI agreements were distinguishable
from that in Newlands Coal because they did not involve employee choice in opting out, but observed that ‘if
comparisons can be drawn ..., imperfect though they are, the ALDI agreements allow ALDI unilaterally to opt out of the

agreements’.®"°

The ALDI agreements illustrate the difficulty associated with the approach in Newlands Coal, which was not decided on
the basis that opting out was the employee’s choice. It is not clear how the reasoning of the Full Bench is limited to
where an employee decides to opt out, as opposed to the employer deciding who opts out. Further, an opt-out clause
could apply to only a subset of employees, who may influence the vote to the detriment of employees bound to remain
covered by the terms. Employees who opt out could legitimately institute bargaining for a new agreement, including by
taking protected industrial action.®”

Opt-out clauses are relatively novel, and we are unaware that they have been a feature of more than a small number of
agreements. However, we are concerned that as a result of Newlands Coal they may become more common. In the
view of the Panel these clauses undermine the collective nature of an enterprise agreement. The Panel is concerned by
the potential for opt-out clauses to be used to manipulate agreement making by allowing a range of employees to
approve an agreement, only to have a number of them opt out at a later stage. Likewise, operational agreements could
be displaced by employees opting out, possibly reopening bargaining. Also concerning is the potential for new and
existing employees to feel pressured to opt out of such agreements, thereby relinquishing legitimate rights and
entitlements.

Recommendation 23: The Panel recommends that the FW Act be amended to prohibit enterprise agreement
clauses which permit employees to opt out of the agreement.

6.4.4 Dispute resolution clauses

In 5.3.3 we considered the nature of award dispute resolution clauses. Consistent with the position in respect of award
dispute resolution, the FW Act does not require dispute resolution provisions in enterprise agreements to provide for
arbitration. A number of unions submitted that it should be compulsory to include arbitration in a dispute resolution
procedure under the FW Act, with the CFMEU Mining and Energy Division submitting that the absence of arbitration in
the coal mining industry has been dramatic and costly in terms of industrial action.*”* Ai Group and a number of other
employers opposed this submission.®”

Agreements under the IR Act post-1993 were required to contain dispute resolution procedures about matters arising
under the agreement®, which could empower the AIRC to settle disputes over the application of the agreement.®”
The High Court described such a provision as authorising the AIRC to exercise a power of private arbitration.”® The WR

868 Re New Acland Coal Pty Ltd [2011] FWA 9075. This decision is under appeal.

%89 ALDI Foods Pty Ltd as General Partner of ALDI stores (A Limited Partnership) [2012] FWA 161, [14], [15].

670 12012] FWA 161, [36].

671 See AMWU, p. 26.

872 ACTU, pp. 45-6, 57; CFMEU M&E pp. 13, 15-16; AMWU, pp. 59-61.

678 see, for example, Ai Group, pp. 139-41; Ai Group supplementary, p. 25.

674 IR Act, ss. 170MC(1)(c), 170NC(1)(e).

%75 IR Act, s5. 170MH, 170 NI.

876 Construction Forestry Mining and Energy Union v Australian Industrial Relations Commission and Anor (2001) 203 CLR 645, 658; [2001] HCA 16, [31]-[32].
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Act contained similar provisions, as did Work Choices workplace agreements; however, the dispute resolution powers
of the AIRC under Work Choices were more limited.®”’

The Full Bench in Ampol Refineries (NSW) Pty Ltd v Australian Institute of Marine and Power Engineers considered
whether a procedure for preventing and settling disputes which merely provided for the referral of a dispute but did
not empower it to resolve the dispute met the relevant statutory test under the IR Act post-1993. The Full Bench found
that it did, on the basis that ‘procedures for preventing and settling’ disputes meant procedures with that object or
purpose, as opposed to procedures that would ‘guarantee’ the preventing and settling of disputes.678

The FW Act requires enterprise agreements to include a term requiring or allowing FWA or another independent
person to settle disputes.®”® In Woolworths Ltd t/as Produce and Recycling Distribution Centre®®® a Full Bench of FWA
reached the same conclusion about the effect of these provisions as the earlier AIRC Full Bench in Ampol. The
Woolworths Full Bench considered whether a dispute resolution term under the FW Act is required to provide access to
arbitration. It found that the statutory context of FWA'’s dispute resolution powers, coupled with a lack of evidence of
any clear intention to alter the effect of Ampol, told strongly against a conclusion that access to arbitration is a
prerequisite for a dispute settling term.®®

It has been permissible, but not required, for dispute resolution procedures in agreements to authorise arbitration of
disputes by the tribunal throughout the period of regulation which we have examined in this report. If anything, the FW
Act facilitates greater access to arbitration about disputes over agreements than previously existed because arbitration
is included in its model dispute resolution clause.®® Seventy-three per cent of FW Act agreements contain either the
model clause or a clause that provides access to arbitration at the initiative of one party.®®®

The substantive argument in favour of mandating arbitration in dispute resolution clauses is that it provides a quick and
cheap resolution of disputes by persons who understand industrial issues.®® The opposing position, put by Ai Group, is
that providing access to arbitration provides less incentive for the parties to search for an acceptable solution.*®

We do not consider that dispute resolution clauses in agreements should be required to provide for arbitration. This
was not the policy objective of the FW Act and would represent a departure from the nature of agreement dispute
resolution provisions over the last 20 years. We therefore decline to recommend any changes to the existing dispute
settling requirements for enterprise agreements.

6.4.5 Individual flexibility arrangements

We discussed IFAs made pursuant to an award flexibility term in 5.3.2. Many of the submissions received apply to IFAs
made under both an award flexibility term and an enterprise agreement flexibility term, and we have considered these
submissions in both contexts in Chapter 5. Our recommendations 9-13 are intended to apply in respect of IFAs made
under either awards or enterprise agreements. Those recommendations are that:

o the ‘better off overall’ test in ss. 144(4)(c) and 203(4) be amended to expressly permit an individual flexibility
arrangement to confer a non-monetary benefit on an employee in exchange for a monetary benefit. Whilst the
employee foregoing a monetary benefit need not be an element of the arrangement, and we would expect in
many cases it would not, where present the value of the monetary benefit foregone should be specified in writing,
be relatively insignificant and the non-monetary benefit should be proportionate in value.

877 WR Act ss. 170LT(8), 170LW; Work Choices ss. 711, 701.
678 N Print P8620 [1998] AIRC 1778.

79 FW Act . 186(6).

680 12010] FWAFB 1464.

681 12010] FWAFB 1464, [17]-[39].

882y Act s. 737, FW Regs, Schedule 6.1.

683 DEEWR Workplace Agreements Database.

684 CFMEU M&E, p. 12.

885 Ai Group, p. 140; Ai Group supplementary, p. 21.
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e the FW Act be amended to require an employer, upon making an individual flexibility arrangement, to notify the Fair
Work Ombudsman in writing (including by electronic means) of the commencement date of the arrangement, the
name of the employee party and the modern award or enterprise agreement the arrangement is made under

e the FW Act be amended to provide a defence to an alleged contravention of a flexibility term under s. 145(3) or s.

204(3) where an employer has complied with the notification requirements proposed in recommendation 20 and
believed, on reasonable grounds, that all other statutory requirements (including the better off overall test) had
been met

sections 144(4)(d) and 203(6) be amended to require an employer to ensure that an individual flexibility

arrangement agreed to under a flexibility term provides for termination by either the employee or the employer
giving written notice of not more than 90 days, thereby increasing the maximum notice period from 28 days to 90
days

e sections 144 and 203 be amended to include the prohibition currently under s. 341(3) preventing a prospective
employer making an offer of employment conditional on entering into an individual flexibility arrange
arrangement.

Here, we address the additional issue of the nature of flexibility terms in enterprise agreements.

The Implementation Plan provided that enterprise agreements would be required to contain a flexibility clause. It
provided that ‘the terms of the clause are best decided at the enterprise level in the bargaining process’, but that FWA
would publish a model flexibility clause to assist employers and employees in bargaining. It provided that, upon
approval of an enterprise agreement, FWA would ensure ‘the clause provides for genuinely agreed individual

flexibilities’.®®

The FW Act requires enterprise agreements to include a flexibility term that must ‘enable an employee and his or her
employer to agree to an arrangement ... varying the effect of the agreement in relation to the employee and the
employer, in order to meet the genuine needs of the employee and employer’.687 Where an enterprise agreement does
not contain a valid flexibility term, the model flexibility term prescribed in Schedule 2.2 of the FW Regulations is taken
to be a term of the agreement.688 The model term permits flexibility over the same five matters as the model award
flexibility term. Safeguards consistent with those applicable to the award flexibility term are also provided for.”® As
noted earlier, the model award flexibility term may, in the future, be varied by FWA (as to matters to which the term
applies) to accommodate prevailing workforce and industrial relations circumstances. If that occurred, it would be open

to the Executive Government to consider varying Schedule 2.2 in the same way.

The submissions we received indicate that neither employers nor unions are happy with present arrangements
concerning flexibility terms in enterprise agreements. Many employers proposed that the model flexibility term operate
as a mandatory minimum in enterprise agreements, with the capacity to bargain for greater flexibility.**® This
submission reflected a view that unions have actively campaigned to frustrate the take-up of IFAs by refusing to agree
to flexibility terms that operate in respect of more than a small number of relatively insignificant matters.* Unions
submitted that flexibility terms should not be mandatory in agreements.692 At least one union observed that it
‘presumes most unions would prefer not to have flexibility clauses in agreements at all, which is why they endeavour to

narrow their scope as much as possible’.**®
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887 P Act s. 202(1)(a).

588 P Act . 202(4).

889 Fw Act s. 203.

690 ACCI, p. 11; AMMA pp. 9, 64; AFEI, p. 34; AMIC, p. 7; BCA, p. 48; BHP, p. 5; CCIWA, pp. 14, 62-63; CIA, p. 8; G Smith, p. 2; MCA, p. 22; RIO, p. 5; SAL, p. 2;
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DEEWR's Workplace Agreements Database data demonstrates that the model term, or terms that provide for
unrestricted flexibility694, are included in 57.4 per cent of FW Act enterprise agreements approved between 1 July 2009
and 30 September 2011, covering 60.8 per cent of employees. It is not possible to identify whether the remainder of
flexibility terms provide for flexibility over a greater or lesser number of matters than the model term. However, 92 per
cent of a sample of 140 agreements with specific flexibility clauses™® examined by DEEWR provided for flexibility over
four or fewer matters.®*® We note that the sample examined by DEEWR represents less than 1 per cent of the 14,282
agreements that have been made under the FW Act as at 30 September 2011 and cannot be assumed to represent the
character of all specific flexibility terms in enterprise agreements. However, these figures are consistent with
submissions that in many cases flexibility terms in enterprise agreements are restricting the number of matters over

which an IFA may be made to below that provided for in the model term.

The FW Act makes inclusion of a flexibility term mandatory rather than optional. While the policy framework for the FW
Act envisaged that flexibility terms would be the subject of bargaining, it also envisaged that flexibility terms would
allow for genuine flexibility. We believe that this has not always occurred.

In order to create the opportunity for greater use of IFAs as they might modify the operation of an enterprise
agreement, the Panel believes the matters covered by the model flexibility term should be included in all enterprise
agreements as the minimum matters over which flexibility is permitted, with bargaining representatives having the
capacity to negotiate for additional flexibility if they so wish.

Recommendation 24: The Panel recommends that s. 203 be amended to require enterprise agreement flexibility
terms to permit individual flexibility arrangements to deal with all the matters listed in paragraph 1(a) of the model
flexibility term in Schedule 2.2 of the FW Regulations, along with any additional matters agreed by the parties.

6.4.6 Agreement approval, variation and termination

The better off overall test

The BOOT was intended to address problems associated with previous tests for measuring proposed agreement
content against the relevant safety net. It is important to emphasise that the BOOT serves a quite different purpose in
this context than it does in relation to IFAs, which we have already discussed. Indeed, it is unfortunate that the same
language is used to describe the test in what are materially different contexts. The BOOT was intended to operate so
that enterprise agreements would ‘not need to comply with every condition in the relevant award’ but could be
approved by FWA ‘as long as the agreement means employees are better off overall against the safety net’.* Itis
distinguishable from the fairness test that existed under the latter part of Work Choices, ‘which only required that an
employee be compensated for the modification or removal of a limited range of protected award conditions’. %% |t was
anticipated that the BOOT test would be applied by FWA using ‘a broadly similar approach to that taken by the AIRC in
their administration of the no-disadvantage test that applied from 1996 to 2006’.°%

The BOOT is the mechanism for assessing the contents of proposed enterprise agreements against the safety net. An
enterprise agreement passes the BOOT if FWA is satisfied at the time the application for approval is made that each

5% This category includes agreements with the model flexibility clause (including where incorporated or by default) and flexibility clauses that allow any term of

the agreement to be varied (unrestricted flexibility clauses).

8% This category includes agreements with flexibility clauses that specify which terms can be varied.
8% see further Appendix E.

7 FWF, 14.

8% DEEWR submission to the FW Bill inquiry, pp. 25-26.

899 DEEWR submission to the FW Bill inquiry, pp. 25-26.
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award-covered employee or prospective employee would be better off overall under the agreement than they would
be under the relevant modern award.”®

The BOOT is a ‘global’ test in the sense that it does not require each provision of the agreement to result in employees
being better off overall than they would be under the award. Rather, it permits agreements that disadvantage
employees in some respects and advantage them in others to be approved, provided that the advantages outweigh the
disadvantages.701 In this respect it is similar to the no-disadvantage test which applied under the WR Act.”*

However, the BOOT is not a ‘collective’ test in the sense of permitting the impact on employees to be assessed as a
group. Instead, it requires each employee or prospective employee to be better off overall. In this regard, the BOOT
arguably differs from the tests under previous industrial laws for measuring agreements against the safety net, which
were interpreted to allow the assessment of advantage or disadvantage to be made on the group of relevant
employees as a whole. However, in making its assessment, FWA is not required to investigate each employee’s
individual circumstances’® but can consider a class of employees and, in the absence of evidence to the contrary,
assume that each employee in that class would be better off overall.”®

Employers generally viewed the BOOT as less flexible than the previous no-disadvantage test.””> ACCI submitted that
agreement making is a one-way street to deliver benefits to employees, not employers.706 Employers variously
submitted that the BOOT is a barrier to agreement making’”’, is applied inconsistently’®, is an obstacle to flexibility"®®
and is overly onerous.™ They said it should be applied to the overall group of employees, or at least more clearly to a
class of employees.”*! Many employers said that non-financial benefits should be able to be considered, contrary to
current application of the BOOT.”* The Australian Newsagents’ Federation submitted that workforce utilisation and
workforce participation should be considered by FWA."® Other employers said that the agreement of the parties
should be given greater primacy, even where the BOOT is not passed (ACCI cited examples).”* The Ai Group submitted
that FWA should be required to make a finding in writing with reasons that an agreement does not pass the BOOT,
which is subject to appeal, prior to requesting or requiring undertakings to be provided.”*

The TCFUA and SDA, in contrast, submit that the BOOT is not a particularly high bar given it only requires comparison
with the modern award, the ‘overall’ effect is considered and the comparison only takes place at the time the
application is made rather than on, for example, an annual basis.”*® The AWU submits that the BOOT should also
measure entitlements under an existing agreement’"’, a proposal that the Ai Group submits would prevent employers
ever negotiating less generous conditions, even when a business was no longer competitive.”® The National Tertiary
Education Union (NTEU) proposes special approval requirements relating to precarious employment.719

It was submitted that the change from applying a ‘collective’ test has made it substantially more difficult to apply the
BOOT than it was to apply the no-disadvantage test, which has been a disincentive to agreement making. We are

700 By Act, s. 193(1), (6).
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concerned that this may be the case, and note that some individual examples have been provided in submissions to this
effect.”” We are concerned that the change between the BOOT and the no-disadvantage test may mean that
employers are how required to meet a more rigid standard, as agreements are no longer permitted to disadvantage
certain employees where the group of employees is, as a whole, advantaged. We have considered whether there
should be additional flexibility in the BOOT such that not every relevant award-covered employee must be better off in
appropriate circumstances. However, we are unaware of the widespread impacts of this issue and accordingly are
reluctant to recommend change at this stage.

Recommendation 25: The Panel recommends that the Government continue to monitor the application of the
BOOT to enterprise agreement approvals, to ensure that it is not being implemented in too rigid a manner or
resulting in agreements being inappropriately rejected.

Another issue raised by some submissions is the capacity for the BOOT to take into account non-monetary benefits to
employees in assessing whether an employee is better off overall. This issue arose in Bupa Care Services Pty Ltd"#
regarding the no-disadvantage test under the Transition Act. That decision concerned a refusal to approve two
agreements because they contained provisions precluding employees from an entitlement to penalty rates if they
indicated their preference to work at the relevant times. The relevant benefit to employees was characterised as the
capacity to work their preferred hours, with the trade-off being that they would not receive the penalty rates that
would otherwise apply under the award. At first instance, Commissioner Smith rejected this characterisation, observing
that ‘the same could be said of a person who would offer for work at an amount below the minimum wage thereby

giving themselves a cost and competitive edge against a person who wishes to rely upon the safety net’.’%

The Full Bench, in considering the appeal, referred to the Security Officers case, relating to the WR Act no-disadvantage
test. In Security Officers the majority stated: ‘[w]e fail to see how the distinction between hours performed beyond
ordinary hours at the employer’s direction and hours performed with the voluntary agreement of the employee is
available for the purpose of applying the no-disadvantage test, given the terms of the Award’.”” The Bupa Full Bench
affirmed this approach, finding that the no-disadvantage test did not involve an analysis of matters other than the
terms and conditions of the enterprise agreement against those in any relevant reference instrument. They held that
‘[t]he effect the terms and conditions may have on the actions of an employer or employee is not relevant to the no-

disadvantage test’.”*

Accordingly, it has not been permissible to have regard to subjective employee preference under either the no-
disadvantage test or the BOOT. We regard this as appropriate in respect of the application of the BOOT to enterprise
agreements. To do otherwise would effectively permit individual flexibilities that are intended to be addressed through
IFAs without any of the safeguards to employees that apply to IFAs. However, we consider that the BOOT should be
applied differently in respect of IFAs, which we have detailed at 5.3.2.

The BOOT prevents overall detriment to employees measured against the content of modern awards, in contrast to the
fairness test, which was referrable to only a selection of award conditions. It therefore benefits those employees whose
conditions were reduced in comparison to the award under Work Choices.” It results in extra cost only to those
employees who utilised the fairness test to reduce employee conditions in this way, and reduces any flexibilities
associated with reducing those conditions.

720 ANRA, pp. 16-19; MGA, pp. 11-12; BCA, pp. 54-56.

721 2010] FWAFB 2762.

722 B1pa Care Services Pty Ltd[2010] FWA 16 [11].

728 MSA Security Officers Certified Agreement [2003], PR 937654, [79].
724 12010] FWAFB 2762, [25].

725 See Appendix B.
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Approval, variation and termination

Under Work Choices, agreements commenced on lodgment but could subsequently be found not to pass the fairness
test. Parties were not provided with reasons for approval decisions and they were not published. There was no avenue
of appeal against a decision to approve or not approve an agreement and there were inordinate delays in the approval
of agreements. The FW Act sought to address these issues by providing for agreements to commence seven days from
approvalm; providing for FWA to conduct the approval process in an open and transparent forum, provide reasons for
its decisions and provide a right of appeal to parties;727 and by facilitating speedy approval processes including ‘on the
papers’, without the need for a hearing.”® The FW Act also permits undertakings to be provided by parties, which
become terms of the agreement, where FWA has a concern that an agreement does not meet the approval
requirements. This is provided the effect of accepting the undertaking is not likely to cause financial detriment to any

employee covered by the agreement or result in substantial changes to the agreement.729

We received wide-ranging submissions about the process of approval, variation and termination of enterprise
agreements. A number of parties expressed concern about, or proposed changes to, the agreement approval
requirements or the procedure adopted by FWA.” The SDA and MUA both submitted that the approval processes
under the FW Act are an improvement.731 Some parties were concerned about the process by which FWA refuses
approval or obtains undertakings.732 Other parties made submissions about aspects of the scheme for variation and
termination of agreements.”®

Table 6.7—Enterprise agreement processing times

Enterprise agreement processing times—lodgment to finalisation

Single enterprise Greenfields agreements Multi-enterprise agreements
agreements
2009-10 35 24 57
2010-11 22 15 27

Source: FWA Annual report 2009-10 and Annual report 2010-11.

Table 6.7 contains data from FWA annual reports indicating the median number of days between the lodgment of an
application for approval of an enterprise agreement and its finalisation. The table demonstrates that the time taken to
finalise approval applications fell significantly between the first and second year of operation of the FW Act. Further, it
appears that agreement approval times are significantly faster than under Work Choices, based on the available data
for agreement approval times. This indicates that, almost six months after the introduction of the fairness test, 64 per
cent of agreements lodged for approval with the Workplace Authority had not received an outcome as to whether they

had passed the test or not.”*

The provisions in the FW Act about approval, variation and termination of enterprise agreements are very similar in
nature to provisions that existed under the WR Act. Many of the submissions related to matters that are already within

28 P Act, 5. 54(1).

"2 EW Act, Part 2-4, Division 4.

28 FWF, p. 15. See also EM, p. 121.

29 R Act, ss. 190, 191.

80 see, for example, ACCI, pp. 13, 107-108; AMIF, pp. 16-17; R&CA, pp. 10-11; BCA, p. 55; CAl, p. 24; HIA, pp. 22-23, 33; AMCA, pp. 3-4; ARTIO, p. 6; IPA, p. 6;
ETU, p. 10; Forsyth and Stewart, p. 16; TCFUA, p. 18; AMWU, pp. 17-18; APESMA, p. 8; CFMEU C&G, p. 14; CPSU (SPSF), pp. 5, 24-26; PHIEA Supp, pp. 6-7;
AHEIA, pp. 5-6.

81 5DA, p. 6; MUA, p 6.

782 see, for example, CCIWA, pp. 10, 46; ACCI, p. 13; SDA, p. 73.

" BHP, p. 20; HR Nicholls Part C, p. 10.

78 sutherland, C and Riley, J, ‘Industrial Legislation in 2007", Journal of Industrial Relations, vol. 50, no. 3, p. 423; Workplace Authority, Workplace Agreement
Data October 2007.
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FWA's discretion to address. The approval, variation and termination procedures appear to us to generally function
adequately, and we are not persuaded to make change, with one exception.

The AMWU submitted that enterprise agreements should not be permitted to be made with only one employee.”® We
agree with that submission.

This issue was considered in Fourth Furlong Motel’®, an application for approval of an agreement that covered only

one employee, the manager of the motel. The motel employed cleaners, to which the agreement did not apply.
Commissioner Gooley considered that the FW Act does not allow enterprise agreements to be made with one
employee, having regard to:

e the use of the term ‘collective’ bargaining in's. 171(a)

e the use of the term ‘group’ of employees in ss. 186(3) and (3A)

e statements in the EM referring to enterprise agreements covering ‘groups’ of employees
o the repeal of legislation permitting statutory individual agreements to be made

e the alternative mechanism available for making individual flexibility arrangements.

A Full Bench in AMWU v Inghams came to a different conclusion, expressly rejecting the reasoning in Fourth Furlong.
The Full Bench held ‘[t]here is nothing explicitly in the FW Act to suggest an enterprise agreement cannot be made with
only one employee and it would not be consistent with the objects of the FW Act or Part 2-4 of the FW Act concerning

enterprise agreements to so construe the FW Act.”¥’

FWA is of course constrained in its capacity to determine this question by the meaning of the statutory provisions
before it. We, on the other hand, are able to take a far broader view. It is clear from our review of the policy material
underlying the development of the FW Act that the scheme introduced by it expressly excluded the capacity to make a
statutory individual contract. An enterprise agreement with one employee appears to us to be just that. In addition, the
mechanism for individual flexibility associated with enterprise agreements and awards was intended to be individual
flexibility arrangements. With the benefit of considering this broader range of policy material, in our view enterprise
agreements should not be permitted with only one employee.

Recommendation 26: The Panel recommends that the FW Act be amended to prohibit the making of an enterprise
agreement with one employee.

6.5 Greenfields agreements

6.5.1 General

Forward with Fairness provided that ‘[w]here an employer commences a genuinely new business or undertaking and
they have not yet engaged any employees, the employer and a relevant union may bargain for a collective greenfields
agreement for the new business’.”® This policy was developed in the context of a long history of legislative facilitation
of the making of greenfields agreements between employers and unions’®, including under the WR Act, which had
been altered significantly by the Work Choices legislation. In particular, Work Choices introduced ‘employer greenfields
agreements’, which allowed an employer who was proposing to establish a new business, project or undertaking to

5 AMWU, pp. 20-22.

788 2011] FWA 3256.

8T AMWU v Inghams Enterprises Pty Ltd [2011] FWAFB 6106, [30].
8 FWF, p. 14.

7 See WR Act, s. 170LL; IR Act 1988, 5. 170MA (see 170MC(3)).
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unilaterally determine the content of the instrument that would apply to its future employees.740 In contrast, FW Act
greenfields agreements were to be ‘true agreements negotiated between the relevant bargaining representatives and

made by more than one party’.”**

Greenfields agreements currently make up 6.4 per cent of all agreements and are most prevalent in the construction
industry (where over 67 per cent of agreements are greenfields agreements), administrative and support services (6.4
per cent), manufacturing (5.3 per cent) and mining (5.2 per cent).

Many employers argued that the provisions enabling greenfields agreements under the FW Act are not working
efficiently. The MBA, for example, submits that unions are using their position of power to seek leverage on matters
not related to development of the agreement, and that start-up agreements on major projects are non-existent
without union consent.”? VECCI submits that unions ‘hijack’ the agreement making process.743 The Minerals Council of
Australia submits that negotiations with unions are lengthy, tortuous and onerous.”* Business SA submits that unions
make inflated claims in greenfields negotiations.”*® The Institute of Public Affairs submits that requiring negotiations
with unions is inconsistent with other agreements under the FW Act, and jeopardises projects.746

Employers suggested a variety of responses to these issues. Some employers called for the reintroduction of non-union
employer greenfields agreements.”’ Some proposed that the FW Act provide for the making of greenfields agreements
with a union eligible to represent a single employee to be employed under the agreement, thereby increasing the
employer’s options as to whom it reaches agreement with.”*® This proposal is opposed by unions on the basis that it
allows an employer to bypass unions who are the legitimate representatives of people to be employed, thereby not
reflecting the varying interests of all employees and effectively pre-selecting their representative.749

Some employers propose that good faith bargaining principles should apply to greenfields negotiations.750 The AWU
also supports this proposal.”* The Ai 