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Background 

 

1    Yamba is a seaside tourist town with a significant youth crime problem. 

Indeed, there are more young people who appear before me from Yamba and 

immediate surrounds than from Grafton, Maclean and Ballina put together.  

 

2    DI
1
 has pleaded guilty to serious two sets of serious charges, and the issue to 

be determined is whether this matter ought remain in the Childrens Court, or 

whether DI ought be committed for sentence to the District Court. As DI has 

pleaded guilty to these offences, it also calls for her to be sentenced for a bond 

she was on at the date of the commission of the offences.  

 

3    This judgment is divided into the following headings:  

 

 The offending conduct 

 Subjective factors 

 The law to be applied 

 Decision 

 Orders 

 

The offending conduct 

4    The first set of offences took place on 24 September 2011, when DI was 14 

years old. The victim, also a 14-year-old girl was holidaying in Yamba for the 

September school holidays. After having lunch at a café with her family, the 

victim went to look around the shops of Yamba. She had with her a wallet, 

some vouchers and her phone. Whilst in the CBD of Yamba, the victim was 

followed by DI and her cousin, the co-offender. The victim was grabbed by 

the hair and pulled backwards onto the ground. She was then stomped in the 

face, and kicked in the stomach a number of times. The offenders continued 

                                                 
1
 Not her real initials. Readers are reminded that it is a criminal offence to publish any information, or 

other material that identifies the person or is likely to lead to the identification of the person. In 

particular, information that pertains to DI’s family situation if published, may lead to her identification 

which is why a non-publication order pertains to paragraph nine.  
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kicking the victim as she crouched in a ball and was told “give me your wallet 

or I will kill you”. The offenders continued to kick the victim until she was 

able to reach out and hand over her wallet and phone. As the offenders left 

they told the victim that if she went to the police, they would kill her family. 

The victim suffered soreness to her face, chest and a small cut to her head. 

When apprehended four days later, DI struggled with police resulting in 

further less serious charges including assaulting police. She made admissions 

to the offences shortly after her arrest. DI retained the phone, and they split the 

money in the wallet, which DI used “to get a feed”.  The maximum penalty for 

the offence of Robbery in Company is 20 years imprisonment.  

 

5    The defendant was granted police bail for this offence. In saying that, I do not 

wish to be seen to be critical of police for granting bail in circumstances where 

the young person re-offends. Comments such as “revolving door” (usually 

directed to courts, sometimes by police) do not assist. Bail decisions in 

relation to young people are complex, and require a balancing of competing 

interests. In this case the police made the difficult decision that the conditions 

imposed made re-offending unlikely, and attendance at court more likely. 

Nevertheless, the fact that she was on conditional liberty at the date of the 

second offence is an aggravating factor in determining the appropriate 

jurisdiction.   

 

6    Whilst she was on bail, she committed the second robbery on 14 January 2012. 

The victim in the second set of offences is a young woman aged 20 years. She 

and a friend were sunbaking on a popular beach in Yamba, holidaying from 

Sydney. The victim was lying on her stomach. DI walked towards them, 

picked up a piece of driftwood 40 to 50cm long with a width the size of a golf 

ball. Without warning DI struck the victim twice in the head and shoulder. The 

victim was able, with the assistance of her friend, to move away, whereupon 

DI and her two young friends (aged 11 and 12) stole items from the victim, 

including an item known as a “clutch purse” containing money and ran off. 

When apprehended, DI was in possession of a number of rings, giving rise to 

the goods in custody charge. DI was intending to use the money for “yandi’ 
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and food. The maximum penalty for Robbery Armed with an Offensive 

Weapon is 20 years.  

 

7    DI was on probation at the time of both offences for a serious assault, again on 

a female. When DI was 13 she was in the playground at school, and she 

approached the victim, also 13, who had her back to DI. DI pulled the back of 

the victim’s hair and punched her an unknown number of times to the face. 

She fell to the ground and was struck continually by DI. A considerable 

amount of hair was pulled from the victim’s head and she was bleeding. From 

the video of the assault, the pleaded facts state that the attack was 

premeditated. In the days after the assault, DI continued to threaten the victim 

and her mother, leading to a charge of intimidation. For both matters, on 15 

February 2011 DI was placed on probation with supervision of Juvenile 

Justice for 12 months. At the time of that offence, DI was on yet another 

probation order, for a dishonesty offence, although it appears no action was 

taken on the breach.  

 

Subjective Factors 

8    The reports prepared by Juvenile Justice, including a Psychological report, 

make for depressing reading. It would be delightful to comment that the 

reports were unusual, however sadly they are typical of young offenders from 

Yamba in particular.  

 

9    (This paragraph is subject to a non-publication order)  

 

 

10    Her home environment has been characterised by violence, drug and alcohol 

abuse. It is unlikely that her parents were able to provide adequate care or 

emotional stability during her early childhood.  DI suffers from hearing 

problems, sadly not unusual in young indigenous offenders.  

 

11    As a result of the assault at school, DI was expelled. As there is only one high 

school in the area, this means DI has nowhere to go all day everyday. DI 

cannot read or write. According to the JJ report:  
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“DI has been told that she will not be able to return to Maclean school 

under any circumstances” 

 

12    DI commenced smoking cigarettes at 10, consuming cannabis and alcohol at 

13 or 14. At the time of offending she was smoking bongs all day until she fell 

asleep. She smokes PCP or “Angel Dust” with the cannabis. Even more 

worryingly, DI has inhaled petrol “whenever she saw petrol tins”.  

 

13    DI has symptoms of depression, suicidal ideation and anxiety. She has self-

harmed in custody, and has self-harmed prior to being in custody. She has 

symptoms of psychosis including auditory hallucinations.  

 

14    DI’s IQ score places her in the extremely low range of cognitive ability, 

placing her in the lowest 1% for her age, although the test was hindered by her 

lack of literacy and hearing problems.  DI has low self-esteem.  

 

15    The majority of her peers are her cousins and most have come under the JJ 

umbrella. The JJ report is unable to offer any community based sentencing 

options to the court.  

 

16    Whilst this young person has made some dreadful choices, the court cannot 

ignore the utter failure of the safety nets which normally apply to young 

people in modern Australia. How tragic it is that it is only now, in a custodial 

environment, that DI has been properly assessed and evaluated. She has been 

utterly failed by the health, welfare, education, justice, family and community 

support systems that are meant to stop things getting to this point.  

 

17    This is the second JJ report I have read in recent days disclosing petrol sniffing 

and the use of angel dust with cannabis by very young people in Yamba. 

Angel Dust otherwise known as PCP is the common name for phencyclidine. 

The effects can include violence, self-harm and psychosis. Petrol sniffing 

leads to irreversible brain damage.  Those agencies tasked with the prevention 

of crime and supporting young people ought take note that this type of abuse is 

occurring, and urgently take action, not just for the benefit of the young people 

involved, but also for the community as a whole.  
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18    In summary, there is no area of DI’s life – family, education, employment, 

mental and physical health, social life, interaction with the police, intelligence 

and drug abuse – that can be considered in any way functional.  The contrast 

with the life of an average 15 year old is shocking.  

 

The law to be applied 

19    The key sections of the Childrens (Criminal Proceedings) Act to be applied are 

31, 18 and 6. Section 31 gives little guidance as to the factors to be considered, 

however, there is a presumption in favour of dealing with the matters to 

finality in the Childrens Court. Section 18 provides guidance as to the factors 

to be considered, and s6 states the principles to be applied – See JIW v DPP 

NSW [2005] NSW SC 750. Of particular importance is Section 6(b) that 

children are responsible for their criminal acts, but require assistance and 

guidance.  

 

20    In this case, the offences are very serious, there are two of them committed a 

few months apart, and the prior offences are of a similar nature involving 

violence against young women. The fist offence was committed whilst on 

probation for a serious assault. The second offence was committed in breach 

of both bail and probation orders. The offences, whilst not in the range of 

armed bank robbery, were premeditated, involved planning, involved actual 

bodily harm to the victims and were committed whilst on conditional liberty. 

On the other hand, DI was 14 at the date of the first offence, and barely 15 at 

the date of the second offence. Further, she is psychologically fragile and 

immature for her age.  

 

21    In my view, the sentencing jurisdictional issue is a factor, but not a crucial 

one. It is not only in a case where the sentencing limit of the Childrens Court 

may be exceeded that it is appropriate to commit for sentence. For example, in 

the case of R v SG [2007] NSWSC 511 the offender pleaded guilty to an 

offence of being an accessory after the fact to an assault occasioning grievous 

bodily harm. The maximum penalty was five years. The offender was aged 

almost 18 years. Johnson J determined to deal with the matter according to 
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law, and then placed him on a section 9 bond for a period of 18 months. 

Sentencing limits are a factor to be considered, but the decision to deal with a 

young person according to law also has to do with the level of criminality 

involved.  

 

22    To the extent that sentencing limits are a factor, I agree with the submission 

that DI is not a good vehicle for deterrence given her age and psychological 

difficulties. However, the courts must still take into account the principle of 

general deterrence in dealing with young people, and there remains a 

significant public interest with deterring serious crime – KT v The Queen 

[2008] NSWCCA 51 and R v Pham and Ly (1991) 55 A Crim R 128.  

 

23    Sadly, considerations of rehabilitation and community protection do not 

mitigate in favour of a short sentence. The tragedy is that I cannot see any 

other environment apart from a custodial one that this young person has any 

hope of returning to school, being separated from drugs and petrol and getting 

appropriate medication and psychological assistance. The Juvenile Justice 

reports give no hope that this will happen on the outside. If DI returns to 

Yamba there is little but forlorn hope that she will not return to the petrol, 

drugs, peers and violence that have characterised her past. There are no other 

residential options on the table.  

 

24    Ms Biffen also stresses that to have the matter dealt with at the District Court 

would necessarily require that the sentencing be delayed. This is undoubtedly 

correct. However, DI is not going anywhere soon, given the nature of the 

offences, the unlikelihood of being bailed back to her family, and the likely 

sentencing outcome given the contents of the JJ reports.  

 

Decision 

 

25    I have carefully balanced the factors referred to above, and particularly the 

presumption, the competing factors of the age and immaturity of the young 

person with the seriousness and repetition of the crimes. I have wavered in my 

decision, as the competing factors appear irreconcilable in this case. In the 

final analysis I have determined that these charges are not properly be dealt 
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with in a summary manner, and accordingly commit the young person for 

sentence to the District Court. In my view the number of the charges, the 

seriousness of the offences and the young persons record are determinative.  

 

26    I am also committing for sentence the breach of bond matters.  

 

Orders 

 

27    DI is committed for sentence to the District Court at Grafton in the March 

sittings. 

 

 

 

 

 

Magistrate David Heilpern 

 

Maclean Childrens Court 

 

14 February 2012.  

 

 



IN THE LOCAL COURT 

OF NEW SOUTH WALES 
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